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I. INTRODUCTION!

When billionaire real estate mogul Leona Helmsleddn August 2007, she left
behind contradictory images of both a haughty beoigie businesswoman and a
generous philanthropiét.In her will, Helmsley specifically cut out two tier four
grandchildren and made her pampered Maltese, ay@thged Trouble, the single
largest beneficiary. The pooch was the recipient of twelve millionldrs worth of

Yn this Note, the termpet or pets(unless noted otherwise) refer specifically to mhest
widely recognized and typical companion animalgggland cats. Although humans keep a
number of other species as pets, such as rabbis, fish, or other exotic species of animals,
this Note argues in further detail that the uniqualities of the domestic cat and dog set them
apart from other types of pets or owned animalsh &s typical farm animals or livestock.

2Alan Feuer,Helmsley, Through Will, Is Still Calling the Shot.Y. TiMes, Aug. 30,
2007, available athttp://www.nytimes.com/2007/08/30/nyregion/30ledrial?em&ex=1188
619200&en=49f49958da2265fc&ei=5087%0A. Leona Hé&mswas married to Harry
Helmsley, one of the most prominent figures in Aicear real estate. IBHARD HAMMER, THE
HELMSLEYS: THE RISE AND FALL OF HARRY AND LEONA 37 (1990). Although widely believed
to be the owner of the Empire State Building, Hamyactually credited with successfully
running and operating the building for many yeatd. at 54. Known for driving a hard
bargain, Helmsley owned many large residentialcstines and amassed a fortune; sometimes,
the contributions to his opulence came in the fafnevicting elderly tenants who had
forgotten to pay their rentld. at 97-98. Leona was a real estate broker whetwibenet, and
after Harry left his wife of thirty-three years awdfered Leona a position as senior vice
president in one of his companies, the two werentenadly married. Id. at 137, 149. In
addition to residential properties, Helmsley alsmed many hotels in New York and other
states. Id. at 175. Eventually, Leona became president othal hotels they owned and
earned a nasty reputation herself for her extraviagamands and haughty demeantat. at
174, 181. One former associate described Leoregacter by stating, “She can exude such
warmth and love you feel you are being embracethisyrich, glamorous, sexy lady. Then in
an instant, she can turn so vicious and verbabyewit that you are left flabbergastedd. at
182.

3SeeFeuer,supranote 2.
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caretaking expenses via a trust set up for the' pdirouble’s trust exceeded
Helmsley's second largest bequest by $2 millior beneficiary for that bequest
was her brothet. In the very same will, Helmsley also directedtthar various
residences and belongings were to be sold and ribee@ds from the sale were
directed to benefit a charitable trust left in bbkr and her late husband’s naime.
Helmsley’s belongings are reportedly worth billiafgdollars’

While Helmsley’s will appears to be a contradictafrgreed and generosity, it is
significant in the sense that Helmsley prioritizeer beloved dog, her p&higher
than certain human members of her familjHelmsley’s attachment to her dog is
one example of the important role a pet can plag family setting. While most pet
owners in the United States cannot afford to lea#ions to their favorite pets,
many pet owners recognize that their pet is patheir family. Just as with other
family members, pet owners spend significant sum®nsure their pet's safety,
health, and happine$s.Because pet owners go to such great lengthkéocare of

“See id, supranote 2. It is impossible to leave money to a petatly through a will as
this type of bequest will be declared void andri@ney intended to go the animal would go
to either the residuary or a different beneficiarythe will. SeeMARGARET C. JASPER PET
Law 47 (2007). Courts will declare these bequests W@cause animals are still personal
property, and one cannot conceivably leave propttyanother form of property.Id.
Furthermore, only a little more than half of thetes will even allow pet trusts to be
established.ld. at 87. These states include: Alaska, Arizonaahsgas, California, Colorado,
Florida, Hawaii, ldaho, lllinois, lowa, Kansas, Maj Michigan, Missouri, Montana,
Nebraska, Nevada, New Hampshire, New Jersey, NewiddleNew York, North Carolina,
Oregon, Tennessee, Texas, Utah, Washington, Wiscarsl Wyoming.ld.

5SeeFeuer,supranote 2.

5Seeid. It was not until his later years that Harry Helay was more philanthropicSee
HAMMER, supranote 2, at 220. Although the Helmsley’'s had dbnted to charities before,
the amounts were almost always modekt. One late-in-life stand-out was a gift of $33
million to a New York hospital that had treated Hdor cardiovascular problemdd. at 221.
At the time the gift was made it was one of thedést gifts ever made by an individual to a
single institution.” Id.

"SeeFeuer,supra note 2. During her life, Helmsley was known for mistreatihgr
employees, yet she also donated millions of doltar$iurricane Katrina relief, September
11th funds, hospitals, and made other large andyemous donations. CNNLeona Helmsley,
‘Queen of Mean,” Dies at 87http://www.cnn.com/2007/US/08/20/helmsley.obiéx.html
(last visited Nov. 30, 2007).

8The current trend in animal law articles and tégt$o use the termsompanion animal
instead ofpet andguardianinstead ofpet owner Debra Squires-Leén Defense of Floyd:
Appropriately Valuing Companion Animals in Tof0 N.Y.U. L. Rev. 1059, 1059 n.2 (1995).
This author will use the termset and companion animalnterchangeably, but because the
thrust of the argument in this Note is that petsusth remain classified as property, the term
ownerwill still be used.Id.

9SeeFeuersupranote 2.

Ysee Diane Brady & Christopher Palmerihe Pet Economy: Americans Spend an
Astonishing $41 Billion a Year on Their Furry Frasy BusiNess WEEK, Aug. 6, 2007,
available at http://www.businessweek.com/magazine/content/07_32/
b4045001.htm?chan=search.
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their pets, it would seem that these unique livingatures would be valued in the
law. In actuality, most owners would be dismayedearn that should their pet die
by being thrown into traffic by an outraged driveor by suffocation from being left
in a sweltering and stifling enclosed atéthey could only recover nominal damages
for the market value of their p&t. They would also be sad to know that should a
market even exist, the going rate for an olderyiptesly owned, or impurely bred
pet is quite minimat?

This Note introduces a new approach for resolving issue of inadequate
compensation for pet loss by arguing for the adoptif a new classification of

YseePeople v. Burnett, 2 Cal. Rptr. 3d 120, 124 (CtpAR003). Although this is a
criminal case, in the state of California an owremot allowed to recover noneconomic
damages for the loss of a peSeeVictor E. Schwartz & Emily J. LairdNon-Economic
Damages in Pet Litigation: The Serious Need to &nes a Rational Rule33 Rerr L. REv.
227, 236-37 (2006). Burnett was convicted of ahionaelty for causing the death of a ten-
year old Bichon FriseBurnett 2 Cal. Rptr. 3d at 123 After the owner of the dog committed
a small traffic violation which caused her to buimfo Burnett's back bumper he got out of
his car and as he approached the car the ownedrdwn her window.ld. When Burnett
got to the car he reached in the open window, grdlibe small lap dog out the owner’s lap
and threw the small dog into the highwdgl. It was raining heavily that night and after being
thrown across traffic the dog was disorientédl. In attempting to get back to his owner’s car
the Bichon was struck and killed by an oncomingarist who did not see the small dolgl.
at 124. These events took place in front of tletralight owner, who was almost hit by a car
when attempting to cross traffic to get to thersied and bewildered dodgd. at 123-24.

2Gluckman v. Am. Airlines, Inc., 844 F. Supp. 15631(S.D.N.Y. 1994). On a camping
trip in 1988 Andrew Gluckman found an abandonedigolretriever.ld. at 153. Gluckman
named the dog Floyd, adopted the dog as his pétird@nded to bring the dog back to New
York with him. Id. at 154. Gluckman paid an additional $110.85 fmspacial crate and
carrying charge for Floyd but was never informedt tthe airline treated dogs like any other
type of baggageld. On the day of Gluckman'’s flight, his plane wasaged for over an hour
due to a mechanical problemld. During the delay, the plane sat on the ground in a
temperature of 115 degrees Fahrenhigit. The temperature in the baggage hold of the plane,
where Floyd was being kept, reached over 140 degredirenheit.ld. When Floyd was
brought to Gluckman to be placed on the next flihetdog was “lying on his side panting; his
face and paws were bloody; there was blood all tvercrate; and the condition of the cage
evidenced a panicked effort to escapdd. Floyd died from being kept in these horrific
conditions.  Gluckman brought suit seeking emofiodestress damages and loss of
companionship of his pet (among other claims), luatclaims were dismissed and he was
denied recoveryld. at 154, 163.

BMany courts, including those in Arizona, Californi@onnecticut, Indiana, Kentucky,
Massachusetts, Michigan, Minnesota, Nebraska, Nesey, North Dakota, Ohio, Oregon,
Pennsylvania, Texas, Virginia, Washington, WestgWiia, and Wisconsin have neither
allowed a pet owner to figure in their emotionadtdiss when calculating damages for a lost
pet, nor allowed the owner to recover under a sgpatause of action for intentional or
negligent infliction of emotional distress. Schtga% Laird, supranote 11, at 236-37.

40One source estimates that over eighty million dirgsput to sleep every year in pounds
and animal shelters because of behavioral probleBwsg Scouts of AmericaResponsible
Dog Ownership http://www.dogscouts1.com/Responsible_Ownership.lflast visited Dec.
19, 2008). These problems stem from both poonitrgiand abandonmentd. Such a large
number of previously owned dogs being put to sleefore a second owner could be found
suggests the lack of a healthy market for a presljoowned pet.id.
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personal property called inimitable propertyfhe new categorization takes into
consideration the live, conscious, and unique tjaaliof pets that distinguish them
from other sorts of inanimate property. Part Itlioes the historical origins and
subsequent shifts in the importance of domestimals and their status in the law.
Part 11l highlights the existing arguments and ®sipns for change and addresses
why they ultimately fail. Part IV introduces theqrérements and characteristics of
“inimitable property” and explains why it could woif applied to domestic pets by
courts or the legislature. Finally, Section V bigekeviews and concludes the Note.

Il. ORIGINS OF THEPROPERTYSTATUS AND TRANSPOSEDIMPORTANCE OFDOMESTIC
ANIMALS

A. Animals as Personal Property: Cats, Cows, ahdifs

People for the Ethical Treatment of Animals’ (PETAge in popularity, and
perhaps infamy? in recent years, may seem to suggest that theeptsof animal
rights and animal advocacy are modern developni&ntdowever, the question of
what rights, if any, animals (and their owners) énénas been debated since ancient
times? The continuing debate over the legal status ohals is both complex and
provocative, as scholars, philosophers, theologipaoliticians, and business leaders
all weigh in on the subject. There are many exgians and allegations for why
animals—namely pets—are classified as personalgotpld To better understand
the current debate over pets and property law iteisessary to briefly review the
origin and evolution of personal property rightsaimmals.

®For an example of animal rights being viewed aarmdus, see Jonathan R. Lovvorn,
Animal Law in Action: The Law, Public Perceptiongdathe Limits of Animal Rights Theory as
a Basis for Legal Reformd2 AnimMAL L. 133, 138 (2006) (“[F]ear of animal rights—and of
animal rights activists—is undoubtedly fueled,estdt in part, by the violent extremists of the
movement and the spectre of direct action, whichaiso sometimes called animal
‘terrorism.”).

165ee American Veterinary Medical Associatio®oll Finds Americans Cool Toward
Animal Rights JAVMA NEews, July 15, 2003available athttp://www.avma.org/oninews/
javma/jul03/030715f.asp (last visited Feb. 7, 2008) Gallup poll testing public reaction to
several animal rights goals found that most Amescaren't willing to fundamentally change
their views about animals . . . [evidenced by a]jamig—71 percent—][of those polled
believing] animals are entitled to some protectifms harm and exploitation, [while only]
25 percent think that animals deserve the samésrigh people.”). This poll shows that the
concept of animals having the same amount of rightsumans is too new and foreign in
comparison to current popular mentalityg.

17CompareAristotIe, Politics, in ANIMAL RIGHTS: A HISTORICAL ANTHOLOGY 6, (Andrew
Linzey & Paul Barry Clarke eds., William Ellis treup 2004) (stating man is the most excellent
of all living creatures, and animals, lacking sgeec a political or moral sense of good or
evil, are inferior),with NORM PHELPS THE LONGEST STRUGGLE ANIMAL ADVOCACY FROM
PYTHAGORAS TO PETA, 26-27 (2007) (recounting that the ancientgswpher, Pythagoras,
most known for his work in geometry, was also vikelbwn in ancient times as an advocate
for a vegetarian lifestyle and diet because he=beti, and taught, that all sentient beings have
souls of equal worth).

185ee generallyANIMAL RIGHTS: A HISTORICAL ANTHOLOGY (Andrew Linzey & Paul
Barry Clarke eds., 2004).
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William Blackstone, a forefather of English and Amgen common law,
categorized all animals as eithdomitae naturae(domestic animals) oferae
naturae (wild animals)t® Because domestic animals were tame and generally
remained close to their owners’ homes, their statas defined by their lack of
sporadic and frequent movement across property daies’ Wild animals,
however, roam freely without regard to property tdaries, making it much harder
(perhaps impossible) for humans to possess absolteership rights of these
animals?* Since ownership of a domesticated animal is linkg definition to the
ownership of real property, domestic animals cdigobwned absolutefy.

This distinction between domestic and wild animalsnportant in the evolution
of the classification of companion animals. Oraip, pets were classified as
domestic animals. Owners could not recover forngfal injury or death of a pet
because the pet had no intrinsic worth to the owheworth, in this sense, was
measured by an animal’s contribution to livelihdabdough farm work, as a source
of food through byproducts or their flesh, or asoarrce of clothing materials and
other products made from an animal's bdétly.Value was defined solely by
monetary worth because these valuable farm aniowitd be sold or traded for
goods® According to animal rights advocate and animal lexpert Gary L.

19GARY L. FRANCIONE, ANIMALS, PROPERTY, AND THE LAW 41 (2d ed. 2005).
“yd.
Hid.

2d. Additionally, exclusive ownership was also contingeipon the need of tame
animals to have a caretaker. Johann Gottlieb &jcftte Science of Rightin ANIMAL
RIGHTS: A HISTORICAL ANTHOLOGY 79-80 (Andrew Linzey & Paul Barry Clarke eds.,
Columbia University Press 2004). The domesticatibanimals created an obligation in the
owner to not only reap the benefits of the anirhat, also to feed, protect, and perform all the
actions that wild animals are capable of that dédimesimals are notld.

ZFRANCIONE, supranote 19, at 42. In a case dating back to 1868Sthgreme Judicial

Court of Massachusetts opined:
In regard to the ownership of live animals, the Iaas long made a distinction
between dogs and cats, and other domestic quadrugealving out of the nature of
the creatures and the purposes for which they ap. BBeasts which have been
thoroughly tamed, and are used for burden or huslpanr for food, such as horses,
cattle and sheep, are as truly property of inttinslue, and entitled to the same
protection, as any kind of goods. But dogs and,@ten in a state of domestication,
never wholly lose their wild natures and destruetinstincts, and are kept either for
uses which depend on retaining and calling intdoacthose very natures and
instincts, or else for the mere whim or pleasuréhefowner . . . [and that] dogs have
always been held by the American courts to be ledtito less legal regard and
protection than more harmless and useful domestinas.

Blair v. Forehand, 100 Mass. 136 (Mass. 1868) dditg the Supreme Court in Sentell v. New

Orleans & C. R. Co., 166 U.S. 698, 703 (1897)).

24SeelULIET CLUTTON-BROCK, DOMESTICATED ANIMALS FROM EARLY TIMES 62 (1981).

25SeeFRANCIONE, supranote 19, at 34. The words chattel, capital, arttlecat one time
were all synonymous in European languagés. The Spanish word for property is also
virtually the same as the word for cattlel. The same holds true in the Latin language where
the word for money is a derivative of the word niagrcattle. Id.
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Francione, “the productive value and the propetdyus of animals are inextricably
intertwined” because “[tjhe value of animals is eieglent on their property statifs.”

Because cattle could be used in a wide variety ajsmo help ensure human
survival, their status as valuable personal prgpentitled the owner to recover a
large sum of money after a lo8sin contrast, an owner trying to recover for tossl
of a cat or dog would not fare well because thosenals offered little or no
insurance of survivef Despite the status of dogs and cats as persongeény, the
owner was not entitled to recover for the 1&ss.

B. Favoring the Cat, the Cow, or the Kids: The émignce of Companion Animals
to the Modern American Family

When these original distinctions of animals andspeal property were being
drawn, the American farmer comprised ninety percodrihe workforce. This made
cattle and capital interchangeafle. In 1990, the percentage of farmers that
comprised the workforce had dwindled to less thamred percent: The drastic
decline in American farming shows that the justifions for the original property
classifications are horribly outdated. No longethie cow the most important animal
in Americans’ lives? With hotels, retailers, insurance companies atherolarge

29d. at 28.

2’ps recently as 2005, a court in California allowectims of cattle theft to recover four
times the worth of the cattle. People v. Baker,(Z8. Rptr. 3d 871, 876 (Ct. App. 2005).
Ultimately the defendant was held liable in the antoof $22,521 for depriving the owners of
the use of cows that might produce valuable offeprid.

B3ee supraote 23.

2gee supranote 23 In contrast with cats and dogs, cows historichlye and presently
do provide milk, butter, cream, cheese, and b&fuTTON-BROCK, Supranote 24, at 62. If
the cow is primarily a draught animal it is usedptow and can provide small amounts of
milk. Id. When the animal loses utility as a plow animalah de used as a source of food.
Id. While alive, the cow also provides a source of fieélizer for crops through production
of manure. Id. In addition, the carcass of a cow serves many pagfadncluding the use of
horns, bones, and hide for weapons and clothirtgcda be used to make into candles for
lighting, and the hooves can be used to produce dtu

%00ver the course of the past 100 years the numbAmafricans farming as a profession
has declined, although the latest statistics ahg @railable from 1990, it seems reasonable to
assume that in the past nineteen years farming g®fassion has remained the same or
declined even further. d®NOMIC RESEARCH SERVICE, A HISTORY OF AMERICAN
AGRICULTURE, 1607-2000: FARMERS AND THE LAND (2000), available at http://
www.agclassroom.org/gan/timeline/farmers_land.htm.

4.

%2In 2007, the pet industry was worth $41.2 billiamost double what it was worth ten
years ago. See American Pet Products Associatiomdustry Statistics and Trends: Pet
Ownership 2007/2008 APPANATIONAL PeT OWwWNERS SURVEY (2008), available at
http://www.americanpetproducts.org/press_indusinds.asp (last visited Feb. 1, 2009). On
top of an overall increase in the total worth, maonynpanies such as Paul Mitchell (hair care)
Harley Davidson (motorcycles) and Old Navy (clothiretail) have product lines available
that are specifically designed for family petd. Some hotels are beginning to offer plush pet
beds and pillows, soft bathrobes for dogs, and tvags for pets accompanying their owners
on vacations. Id. There is also a market for high-tech pet gadgetsuding electronic
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business sectors pandering to pet owners, it iarefetched to assume that in the
sixty-three percent of American households who gwets, the role of the most
important animal in family life has been taken olvgra dog or cat

However much a pet owner may view his or her ped asgember of the family,
there is still an element of ownership and detactinie the relationship. This
situation is devastatingly apparent for pets cawghin the national mortgage crisis
when home owners are being forced to forectbseAs families are forced to
abandon homes and seek housing by renting, stayithgother family members, or
worst of all homeless shelters, it is not surpgdimat pets get left behirid.

In Stockton and nearby Modesto, California, forrapée, where the foreclosure
rates are the highest in the United States, anghalters and rescue services are
swamped with pets that families can longer affordvause®® And although many
pet owners consider their pets to be children, huadoption services in Stockton
are not reported to be as burdened as are aniraliéish From this tragic example
one can conclude that pets, although a part ofaimély, retain subordinate status to
human members and therefore retain an elementopiepty and ownership, at least
in exigent circumstancés.

Although the foreclosure crisis is an extreme eXangf how pets retain some
characteristics and qualities of traditional prapethe fact still remains that cattle
and companion animals have transposed their positbimportance in most animal
owners’ household¥. Despite the significant rise in popularity of destic animals

toothbrushes, automatic feeders, touch activatgsd, tand computerized identification tags.
Id. Pet health is also a burgeoning new market with health insurance coverage, pet
massages, and pet dance and yoga clasdesExecuting a quick Google search by typing in
“pet health insurance” returns six different conipanon the first page that offer insurance
services for pets. Google, http://www.google.caarsh?hl=en&q=  pet+health
+insurance&btnG=Search (last visited Nov. 19, 2007)

335eeAmerican Pet Products Associatidngdustry Statistics and Trends: Pet Ownership
http://www.americanpetproducts.org/press_industnds.asp (last visited Feb. 1, 2009ge
also Elizabeth Paekiido Seeks Full Membership in the Family: Dismanglthe Property
Classification of Companion Animals by Staju2® U.Haw. L. Rev. 481, 482-83 (2003)
(“[M]ore than 80% of companion animal guardians sider their companion animals as
family members . . . [a]nother study revealed #@% considered their companion animals as
children.”); Lucy Jen Huang Hickrod & Raymond L. HBaitt, A Naturalistic Study of
Interaction and Frame: The Pet as “Family MemBet1 URrB. LIFE 55, 59 (“Persons behave
toward pets as if they are family members. Petsramed, fed, groomed, photographed,
talked to, protected, and mourned. Owners sledptay with pets. They give them birthday
parties[,] . . . . [Flansom has been paid for petsand a dog has participated as the best man
in a human wedding.”).

3%Evelyn NievesForeclosures Lead to Abandoned Anim&®X News, Jan. 29, 2008,
available athttp://www.foxnews.com/wires/2008Jan29/0,4670,FoaaePets,00.html.

%d. (“The problem is exacerbated because most peoplepting with foreclosure are
returning to rental housing or moving in with rélas—two situations where it can be
difficult or impossible to bring pets”).

%d. (“The abandoned pets are overwhelming animal siselte . [in] Stockton and
Modesto [which] have some of the nation’s highese¢losure rates.”).

.

%83eePaek supranote 33.
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and the trend to include cats, dogs and othergmetamily members, law continues
to value pets in a manner that suggests they sedyutvorthless to an owner. The
law does this by classifying pets in the same @aiegs a wooden table or used
clothing. Classifying pets in this manner limitst mwners’ recovery in situations of
negligent or intentional destruction of their “pesty” to the fair market value of
their pet®® Rarely is there a remedy for the distraught peter, grieving over the
death of their “family member,” that adequately gamsates the owner for his or
her loss.

In recent years several states have tried to restiis problem by either
expanding non-economic damage options to pet owarseating a remedy through
statute’® In addition to the expansion of legal remediaspiet owners, the last two
decades have also witnessed a push to make ar@walmiore scholarly and a
worthwhile subject in legal educatiéh. Since 2000, the number of law schools
offering courses in animal law has increased frame o eighty-niné> Some
schools even host animal law conferences, moott @mmpetitions, seminars, and
fellowships all centering on issues in animal fdwSome programs were funded in
part by former celebrity host dfhe Price is RightBob Barker! who was famous
for reminding viewers to have their pets spayecheutered® These educational
opportunities, including competitions and cliniese located in some of the most
prestigious and influential U.S. law schools, sashHarvard, Stanford University,
Columbia University, Duke, Georgetown, and the nsity of California, Los
Angeles?® These developments demonstrate that significdr@inges may be
forthcoming in the area of animal l&W.

Despite efforts to change the current system ofpmsation by expanding legal
remedies and educating tomorrow’s attorneys andgsidn the nuances of animal

%%SeeRebecca J. Husd/aluing Man’s and Woman's Best Friend: The Moratidregal
Status of Companion Animal86 MARQ. L. Rev. 47, 89 (2002)See alsdVilliam C. Root,
Note, Man’s Best Friend Property or Family Member? An Examination of thegale
Classification of Companion Animals and its Impact Damages Recoverable for Their
Wrongful Death or Injury47 MLL. L. Rev. 423, 426-28 (2002) (stating that the fair market
value of the pet is assessed before injury or deathis based on the amount a stranger at
arm’s length would be willing to pay for the petskd on pedigree, purchase price, general
health and unique traits).

40SeeSchwartz & Laird supranote 11, at 243-46.

“Iparia KooklanAnimal Law: Gaining Ground in the United Stat86 STUDENT LAw at
14, 15 (February 2008).

2d.
4d. at 16.
44d.

“Gary Richard Collins II,Biography for Bob Barker http://www.imdb.com/name/
nm0054837/bio (last visited Feb. 12, 2008).

46seekooklan,supranote 41, at 16.

41d. at 19 (noting one animal law expert, Stephen Wiséieves that as more people get
on the bench who have been exposed to animal lasetjudges may be more willing to adopt
newer ideas about animals without embarrassment).
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law, many state courts have refused to adopt neasunes or expand damages for
injured pets® Arguments that have not yet been presented &etbeurts, however,
may eventually prove persuasive. The next sedfiatevoted to understanding the
current arguments and strategies for change andiegpvhy these fail to correct the
under-valuing of injuries to pet owners.

I1l. CURRENTSUGGESTEDSOLUTIONS AND THEIR INADEQUACIES

A. Why Allowing Emotional Distress Damages for IRets Failé°

Allowing a pet owner to recover for his or her eiooal distres¥ over the loss
of a pet is one primary focus of current reforrmoet§ aimed at fully compensating
pet owners! But emotional distres$,either as a category of recoverable damages
or as a separate cause of action, in most jurisdietfails to compensate the pet
owner for his or her los8. The reason that the emotional distress argunagisttb
provide a remedy for pet owners is that the thta@dard tests used to evaluate
emotional distress claims are not well suited tdrasls pet loss or injury claims.

Under the traditional test, or impact test, damamgasbe recovered for emotional
distress only where the defendant’s misconductrésgited in physical contact with

48SeeSchwartz & Laird supranote 11, at 236-37.

4SAlthough “emotional distress” can refer to eithemeasure of damages in personal
injury tort cases or a separate tort cause of mctize term, unless otherwise noted, is used
here to encompass both definitions.

*0In Consolidated Rail Corp. v. Gottshall, 512 U.8251994), the U.S. Supreme Court
reviewed and explained the concept of emotiondtelis in relation to a Federal Employers’
Liability Act (FELA) claim. Id. at 544. The Court explained that it must review ¢haim in
light of common law principles and defined emotibdiatress as an injury that is, “mental or
emotional harm (such as fright or anxiety) thatasised by the negligence of another and that
is not directly brought about by a physical injtintd. Although emotional distress is usually
a state issue, for the purposes of this note aauwstive review on a state by state basis of
emotional distress laws is not necessary or prudastsuch, the use of a Supreme Court case
which pre-empts state law is meant to be generalgimto encompass the scope of the issue.

51SeeSteven M. WiseRecovery of Common Law Damages for Emotional Bistreoss
of Society, and Loss of Companionship for the Widngeath of a Companion Animad
ANIMAL L. 33, 50-56 (1998) (arguing that emotional disrisscalculable and applicable as a
measure of loss in wrongful death actions for thes lof a pet); Janice M. Pintddegligent
Infliction of Emotional Distress and the Fair Matkéalue Approach in Wisconsin: The Case
for Extending Tort Protection to Companion Animatgl Their Owners2002 Ws. L. Rev.
735, 761-70 (2002) (arguing that the separate cadisaction of negligent infliction of
emotional distress should be extended to pet owmboshave experienced the loss of a pet
due to another’s negligence).

%2The term “emotional distress” as a separate artihdisause of action (as opposed to a
category of damages) as used here encompassestheotiort of negligent infliction of
emotional distress and intentional infliction of@ronal distress.

S3with the exception of a few jurisdictions such amwiii and Alaska, many state courts
have rejected arguments on the issue of expandmyenonomic damages, or more
specifically, rejected claims of emotional distredamages for pet owners who have
experienced a lossSeeSchwartz & Lairdsupranote 11; Pintarsupranote 51, at 736.
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the victim (i.e. plaintiff), causing fear and artyieas well as a physical injury, no
matter how slight! Under the impact test, a plaintiff could only thecover for his
or her own mental distress affiliated with the @mtt not the derivative fright or
grief because their pet was touched.

Under the second test, the zone of danger tesplaiiff does not have to prove
an actual touch or impact, but instead has to sttt he or she was placed in
immediate risk of harm due to the defendant’'s misemt> Here, again, the stress
is on the plaintiff's fear of harm this or her own bodgnd not the fear or grief over
injury to a pef® If, for example, a person was walking a dog ame dog was
injured by a car while both the owner and dog wier¢he cross walk, the owner
could recover for his or her own emaotional injuut the owner could not pursue a
cause of action or claim as an element of damagesthe emotional distress
resulting from the injuries to the dog per se.

The most viable argument that supports extensioa okgligent infliction of
emotional distress claim to pet owners involvesube of the bystander test, which
allows the plaintiff to recover if the defendantutt have foreseen that his or her
conduct would cause emotional distress to bystaifen this test, the plaintiff can
only recover for emotional distress as the restiltviinessing, or by physically
experiencing, the injury or death of another peféofo prevail under the bystander
test, plaintiff must prove that he or she was ptglfy in a position to witness the
injury, that the resulting shock and mental digremere caused by the
contemporaneous observance of the event, andhhatiaintiff and the victim were
closely related?

At first blush it appears that an owner of an igplipet might be able to recover
under the bystander test. Most courts, howewit the last factor so that only very
close (human) relatives can recofrlf, for example, a plaintiff was barred from
pursing an emotional distress claim due to the @fsa grandchild or sibling in a
particular jurisdiction, allowing a pet owner tccower for the loss of his or heet
family member would never work. In short, the camsative pace of common law
advancement of personal injury remedies will ndoval most courts to adopt
measures with such specifically human elementagpfication to personal property,
despite the overwhelming emotional reactions irgpiby pets in the modern
American family.

5The physical impact test is only used in a verylsmiority of American jurisdictions.
Gottshal| 512 U.S. at 547.

%The zone of danger test is followed in a minor#jthough not a small minority, of
jurisdictions, and was the test adopted by the &uprCourt in the case at hand. The court
chose this test because of historical considemsiteomd the reduced possibility that claims
could be falsified.ld. at 547-48, 554-58.

58d. at 547-48.

5The relative bystander test comes from the CalifoBupreme Court case Billon v.
Legg 441 P.2d 912 (1968), and the majority of jurifidits in America have adopted this test.
See also Gottshalb12 U.Sat 548.

%8See Dillon441 P.2d at 920-21.
Gottshall 512 U.S. at 549
894,
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B. The Problems with Extending a Wrongful Deatliggaof Action or Loss of
Companionship Damages for Pet Loss

The arguments for extending either the wrongfulthleause of action or loss of
companionship action are similar to arguments feaase of action or category of
damages for emotional distréds.Loss of companionship can be one element in
determining the value of a wrongful death of a fgnmember to a living family
member who experiences the I65sEven though one is a cause of action and the
other is a measure of damages, the reasons thatilbbe unsuccessful are closely
related.

Wrongful death actions are created by state letgisla rather than courfS. The
remedial legislation is enacted to provide sungviiamily members with
compensation for the economic and emotional losey txperience when a family
member dies due to the wrongful actions of the mi#dat®® The statutes contain
detailed provisions that dictate who has standmgue and the type of damages
available. Like emotional distress claims, wrohglfeath causes of action are firmly
grounded in human relationships and traditionalinit@ns of family, thus
preventing courts from extending their reach togbe@motionally scarred through
the death of a pét.Even though loss of companionship is not soletreature of

51SeeMargit Livingston,The Calculus of Animal Valuation: Crafting a Vialitemedy82
NeB. L. Rev. 783, 825 (2004); Vasiliki Agorianitis, CommerBging Daphne’s Mom: An
Argument for Valuing Companion Animals as Compagi@® J.MARSHALL L. Rev. 1453,
1470-71 (2006).

%2See0HI0 Rev. CODEANN. § 2125.02(B)(3) (West 2001).

30riginally, when the victim of tortious conduct dieall related personal injury causes of
action died with them. WPAGE KEETON ET AL, PROSSER ANDKEETON ON THELAW OF TORTS
§ 125 (5th ed. 1984). However, this precedent pr@sumed to give potential plaintiffs
incentive to back up and run over a victim agaithé victim was still alive in order to avoid
liability. 1d.  Legislatures remedied this situation by emactvrongful death statutes and
survival claims legislation so that family memberay recover for both their loss stemming
from the wrongful injury, and the loss to which tthecedent would have been entitled, had he
or she not passed awa8ee alsdvicDavid v. United States, 584 S.E.2d 226, 231-ID8).

®Wrongful death statutes vary from state to staie,ilb a majority of jurisdictions, are
only reserved for relatives related by blood ornage. SeeDavid D. SiegelWrongful Death
Pleading and Procedural Disputei® WRONGFUL DEATH ACTIONS 1967, at 1, 4 (PLI Torts &
Personal Injury Law, 1967McDavid, 584 S.E.2d at 231 (“[Gleneralizations are nolydas
draw among the fifty-one wrongful death statutestfie United States], they are capable of
being grouped into two major classifications: thospresenting the majority . . . determine
damages based on the loss to the survivors ofd@hedent or statutory beneficiaries . . . .”).
Using Ohio as an example, the right of recovemlxiended to “the surviving spouse, children,
and parents of the decedent.” Clark v. Scarpeédi4 N.E.2d 719, 731 (Ohio 2001). Also,
these named people who are entitled to recovefrabrittably presumed to have suffered
damages by reason of the wrongful death . . . faadight to recover] arises as a result of the
suffering incurred by reason of the wrongful deaitthe decedent.d.

%5SeeSiegel,supranote 64,at 2. Even though most wrongful death statutesemedial
in nature and thus generally entitled to liberahstouction, courts often constrain their
interpretations of the legislations based on legjig intent. See McDavid584 S.E.2d at 231-
32. Because the purpose of wrongful death statistée reverse the harsh common law
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statute, it is generally used as a measure in Viubrigath and loss of consortium
claims®®  Such claims were originally only available toshands who lost the
companionship and services of their wives due ¢oniiagligent or intentional acts of
a third persofd’! The right to recover on a loss of consortiumroldias only been
extended to wives within the last sixty yers.

Because these two suggested solutions involve saafsaction or terms for the
measurement of damages involving close family membie is unlikely that such
humanized concepts would be extended for the peteowho has lost a pet, no
matter how much the owner is convinced the peisi®hher child.

C. Applying theCampbellException to Allow a Large Punitive Damage Award i
Pet Loss Cases Is Not a Viable Solution

In the majority of pet loss cases where the coseisithe market value approach
to assess damages for the loss of a pet, that amibumy, will be very smalf?
Should the pet’s death arise in a malicious matirarjustifies an award for punitive
damages, it is also likely that this award, evemeiftively modest (for instance
under $3,000), will violate U.S. Supreme Court d&ads that require an appropriate
ratio between actual and punitive damage aw&rdslowever, two exceptions may
apply that can suspend the strict application @f tatios™™ The first exception
applies in cases where the misconduct is egregamgs either causes economic
damages in a very small amount, or where the adtjaly itself is not easy to

doctrine that would deny recovery for the decederstate or family, it is unlikely that any
court would construe a wrongful death statute terc to pets or pet owners.

%Using Ohio as an example, as defined in the wrdndéath statute, compensatory
damages in a wrongful death action can includeo$f] of the society of the decedent,
including loss of companionship, consortium, cassistance, attention, protection, advice,
guidance, counsel, instruction, training, and etaoa suffered by the surviving spouse,
dependent children, parents, or next of kin ofdeeedent. . . .” Action for Wrongful Death:
OHIo Rev. CoDE ANN. § 2125.02(B)(3). For loss of consortium, $@eRichard Joslyn,
Annotation,Wife's Right of Action for Loss of Consortiu86 A.L.R.3d 900 (1971) (“Most
courts agree that consortium includes such items\as companionship, affection, society,
comfort, solace, support, sexual relations, andices.”).

57Joslyn,supranote 66, at 900.
%9d.

%°See Geordie Duckler,The Economic Value of Companion Animals: A Legadl an
Anthropological Argument for Special Valuatjo® ANnIMAL L. 199, 213 (2002) (“[E]Jach
animal life, apart from the rare instance of a logtg animal, typically has a low value, with
the majority being presumably valueless other tigafood or apparel commodities.”).

In the defining punitive damage award case the &uprCourt refused to set a precise
acceptable ratio for the value of punitive damagespared to compensatory damages. State
Farm v. Campbell, 538 U.S. 408, 425-26 (2003). Toart did, however, hold that “[o]ur
jurisprudence and the principles it has now esthbli demonstrate . . . few awards exceeding
a single-digit ratio between punitive and compemsatiamages . . . will satisfy due process.”
Id.

William A. Reppy, Jr.Punitive Damage Awards in Pet-Death Cases: How lzoRatio
Rules of State Farm v. Campbell Appl$2J.ANIMAL L. & ETHICS 19,47,57 (2006).
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detect’” The second exception is applicable where the emmmomic harm is
difficult to evaluate in terms of monetary valiie.

The argument that these exceptions entitle theopeter to a larger recovery
makes a lot of sense. However, the first probleat blocks the effectiveness of this
solution is that the exception to the limit on give damages only applies in cases
of extreme misconduct by the defend4nPunitive damages by nature are meant to
punish the type of conduct that is reprehensibteonty to the plaintiff, but is also so
outlandish that the court wishes to discouragelaimbnduct in the futuré.

To determine whether a defendant’s conduct warrputstive damages, courts
will consider a number of factors. These includeether the harm caused was
physical or economic, if the defendant acted witdifference or with reckless
disregard for the health and welfare of othersthi# target of the conduct was
financially vulnerable, if the conduct was repeatadisolated, and if the harm
resulted from intentional malice or deceit or ibrn negligent behavidf. The
application of these factors to pet loss casesyield disappointing results for most
pet owners.

Regarding the first factor, the likeliness that trerm will be physical is very
low, as generally the harm to a pet will be categal as a loss of property, which is
considered an economic lo€sThe second factor will also be thwarted becahse t
conduct in question will most likely not reflectdisregard for human health or
safety, as the pet—personal property—will be tHenary targef® The third factor
focuses on whether the victim is financially vulaigle; however a pet's financial
vulnerability seems to be a non-isstie.The only possible factor that may favor the
owner is if defendant has a prior history of taimgor killing pets®

Therefore, punitive damages may only be feasibke limited number of pet loss
cases. For instance, in 1964 a court in Floridawad a pet owner to recover
punitive damages when a garbage collector flungeapty garbage can at the

d. at 47.
d. at 57.

"Defendant’s misconduct on which punitive damagesbased must be heinous because
such damages carry criminal punishment connotti8tate Farm 538 U.S. at 417. The
Court has held that excessive punitive awards iatestan “irrational and arbitrary
deprivation of the property of the defendant’ at 429. The Court has articulated three
guideposts for determining the reasonableness glmtive award, “(1) the degree of
reprehensibility of the defendant's misconduct;tk2) disparity between the actual or potential
harm suffered by the plaintiff and the punitive deyas award; and (3) the difference between
the punitive damages awarded by the jury and thi penalties authorized or imposed in
comparable casesIt. at 418.

1d. at 416.
01d. at 419.
d.
8d.
9d.
8.



2009] CATCHING THE UNIQUE RABBIT 181

owner’s small dog who was tied in the front y&rddearing the dog yelp, the owner
went outside and saw the garbage collector laughirgs actions as he Iéft. The
small dog died as a result of the garbage collectmtions®®* Recovery of punitive
damages in this case was due to the wanton andimadliactions of the collector.
More than four decades after this decision, onhaadful of cases have succeeded
on the punitive damage thedfy. The limited application renders the punitive
damages remedy an unlikely solution for pet owners.

D. Why the Declassification of Pets as Property@s# Work in Contemporary
America

Another approach advocated by reformers is derfk@u focusing more on the
rights of the animal rather than the owners. Animghts advocates suggest that
domestic animals should no longer be classifiedpassonal propert. The
justifications for declassification are varied, buabst stress two common themes.
The first is that many people today view pets asilfia members® The second
stresses that sentient animals have inherent waoitdide of our property system and
have more than just an interest, indeddradlamentatight, in being declassified as
chattel®” At the outset, this seems like a great way toedyrthe problem because
limits on non-economic damages would no longer ygpl the guardiarn—not
owner—of a pet. This suggested solution, howevaises too many practical
problems to be deemed a viable rem&dy.

81 a Porte v. Associated Indeps., Inc., 163 S.2d 269,(Fla. 1964).
82d. at 268.
8d.

84alaskan courts have recognized that punitive damiage recoverable in an action for
the death of a pet, however only a handful of otltates allow the action at all, and many of
the decisions are archai§ee, e.g.Landers v. Municipality of Anchorage, 915 P.2¢6620
(Alaska 1996); Parker v. Mise, 27 Ala. 480, 481¢8855); Mendenhall v. Struck, 224 N.W.
95, 98 (lowa 1929); Loeser v. Axtin, 12 Ky. L. Rp#6, 636 (1890); Tenhopen v. Walker, 55
N.W. 657, 657-58 (Mich. 1893).

85seeAriel Simon,Cows as Chairs: Questioning Categorical Legal Distions in a Non-
Categorical Worldin PEopPLE PROPERTY, ORPETS?7 (Marc D. Hauser et al., eds., 2005) (“An
ethical approach to animal rights, in other worgyld defy any type of gross generalization,
whether it comes in the form of treating animalsaal rights-bearing equals or as a morally
impoverished form of property. Animals are bettedderstood as dependents . . ."); Paek,
supranote 33; Rootsupranote 39.

8seePaek,supranote 33, at 483 (“The relationship between an ahiguardian and a
companion animal is similar to a parent and child. the law recognizes and protects the
relationship between family members . . . andcaurts should recognize that the established
legal doctrine of companion animals as propergrifaic. . . .").

8SeeGary L. FrancioneTaking Sentience Seriously J.ANIMAL L. & ETHics 1, 17
(2006) (“There is no non-speciesist reason noetognize that full membership in the moral
community requires that we reject the slavery aftmomans just as we rejected the slavery of
humans. This would require that we abolish—andmetely regulate—our exploitation of
nonhumans . . ..").

83ee infranotes 90-99 and accompanying text.
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1. Activists are Starving to Get Animals Declassifas Property

The first major obstacle to the recognition of aalisnas possessing fundamental
rights to not be considered chattel is that asdjaas of animals, livestock owners
could not allow their animals to be killed as arseuof food® There is also a
guestion about whether guardians of animals suctiagag cows could allow their
wards to be milked to produce food, or chickensvedid to produce eggs. One
theory predicts that such actions would threaten hbalth and safety of humans
because the current state of food production coatdsupport such a large number
of vegetarians, or perhaps vegans, and would keadainutrition®® Although there
could be a distinction drawn between animals tiawltily used as food sources and
animals used as companions or for other servitesunlikely that the proponents of
declassification would accept such a distinctioFhe major arguments supporting
the declassification of animals as property is #ilbanimals have intrinsic rights not
to be exploited by humani. This presumption is central to this proposed tsmi
so that if adopted, no distinction could be madévben companions and food
sources, and would likely have a negative effedhiomans’?

2. The Disease of Declassification

Another practical problem affecting the health ahfans is the end of medical
advancements based on animal rese#rchAlthough a very sensitive subject with
animal rights activists and others, animal reseaeids benefits to not only
humans, but also animals themselRfesGreat advancements have been made in
recent years regarding diseases that affect huarahanimals, such as diabetes, that
are attributed to biomedical animal resedfch-urthermore, for the same reasons
that distinctions could not be made between foadrc® animals and companion
animals, a distinction between laboratory mice ather types of animals also would
not be feasibl& This would prove fatal to the benefits of animedearch because
over ninety-five percent of all animal testing isnducted on laboratory mice and
rats?” Animal testing remains a very controversial isshewever with many
horrible terminal diseases, such as HIV/AIDS, dtilling humans, the potential

8Neha Jadejawhy the Status of Animals Should Remain as Prgpirt PEOPLE
PROPERTY, ORPETS?17-18 (Marc D. Hauser et al., eds., 2005).

d. at 18.
9ISeeFrancionesupranote 87.
92SeeJadejasupranote 89.
3d.

%Foundation for Biomedical Research, Survivomsnimal Research Saves Lives
http://www.fbresearch.org/ survivors/about/ (lasited Feb. 12, 2008).

%Foundation for Biomedical ResearcBurvivors: The Truth about Cats and Dpgs
http://www.fbresearch.org/survivors/truth.htm (lsitited Feb. 12, 2008).

%SeeJadejasupranote 89 and accompanying text.

9Foundation for Biomedical Researc®urvivors: Quick Facts About Animal Research
http://www.fbresearch.org/survivors/quickfacts.htast visited Feb. 12, 2008).
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advancements to be garnered from biomedical reseem to outweigh the benefit
to laboratory mice of shedding their personal propstatus’®

3. Animal Activists Seeking Progressive Judges

The last practical problem with granting animaldoaomy is that judges are
extremely reluctant to adopt any approach thatcedlgi contradicts centuries of
well-developed jurisprudenég.Even if adopted by a legislature, it is easyoi@$ee
problems with enforcement and regulation. No longeeuld the standard be to
avoid and punish cruelty. The declassificationaafmals may include a higher
standard of well-being and could very possibly placheavy burden on both courts
and executive branch employees.

In sum, the declassification of animals as propentght benefit animals, but
would arguably do so at the risk of human heabilfety, and well-being, and would
present practical problems in both enforcement eagllation. Therefore, the
declassification of animals as property is not acpical solution for today’s pet
owner.

IV. CREATING A VIABLE SOLUTION THAT CAN COEXISTWITH CONTEMPORARY
JURISPRUDENCE ANDADEQUATELY COMPENSATEPET OWNERS ADOPTING
INIMITABLE PROPERTY

To beinimitableis to be so rare as to surpass or defy imitafibradditionally,
to be inimitable means to be without compare artddeserving of imitatiod’* The
choice of this word to describe a new, hybrid dfacsgtion of personal property is
important because it conveys the unique persorabackeristics of pets that the law
currently overlooks. This section first addressikee shortfalls of leaving pets
classified as mere personal property and highlitesneed for a new classification
system. The section then details the featuresadmentages of inimitable property
as a new classification for pets.

A. The Need for Inimitable Property

1. Why Dogs and Cats Are Different from Tables &tdirs

The first obvious distinction that property lawl$ato take into account is the
clear difference between living pets and inanintdifects. A pet is a sentient being,

%AVERT, HIV Drugs, Vaccines and Animal Testing, httpww.avert.org/hiv-animal-
testing.htm (last visited Feb. 2009) (suggestireg #il antiretroviral AIDS drugs were tested
at some point on animals). In 2007, HIV/AIDS calswer two million deaths worldwide,
and it is estimated that 30.8 million adults arerently living with HIV/AIDS. AVERT,
Worldwide HIV & AIDS Statistics, http://www.avertg/worldstats.htm (last visited Feb. 1,
2008).

%See, e.g.Sentell v. New Orleans & C.R. Co., 166 U.S. 6881 (1897). (“The very fact
that they are without the protection of the crinhilzavs shows that property in dogs is of an
imperfect or qualified nature, and that they stagit were, between animals ferae naturae, in
which, until killed or subdued, there is no progeend domestic animals, in which the right
of property is perfect and complete.”).

100 E OXFORD ENGLISH DICTIONARY 1122(2d ed. 1989).
103,
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capable of feeling pain, fear, aggression, loyaltyd arguably even lov& Pets are
conscious beings and demonstrate their consciosighesugh their versatility and
ability to respond to changing conditions, neurddgaal activity which is similar to
human brain activity, and their ability to commuatie!®® Pets also display
preferences and can make choices based on whatwiaty these choices are not
just instinctive responsé¥.

Animals can also adapt their demeanors and peiigeralepending on the type
of environment in which they are rais®d. For instance, if a kitten is exposed to
people and handled frequently by humans whentivésto seven weeks old, it will
likely remain an affectionate and friendly cat ascontinues to grow through
adulthood'® Conversely, if a kitten at the same age is stbjeto a lack of human
interaction it may remain unsociable for the dunanf its life!®’

Another feature of pets that is often overlookedt, that sets them apart from
other items of property, is that they are nartfédOften, pet names reflect unique
characteristics of the pet itself, such as Spatfffl Red, Princess, or SockS.
Naming pets sets them apart from wild animals,venemost other types of domestic

1925eeSimon, supranote 85, at 6 (stating animals can experience “paiffering, fear,
preference”). See alsoHerman Daggett, The Rights of Animals: An Oratidivq1) in
ANIMAL RIGHTS: A HISTORICAL ANTHOLOGY 131 (Andrew Linzey & Paul Barry Clarke eds.,
2004) (speaking on the rights of animals in 179agdett argued that animals are “sensible
beings, and capable of happiness” and that thisesee was deserving of “proportionable
tenderness”).

1%Robbie SilvermanThe Thoughts and Feelings of Animais PEOPLE PROPERTY, OR
PETS? 119-20 (Marc D. Hauser et al., eds., 2005).

1044d. at 120-21.

195ANMARIE BARRIE, CATS AND THELAW 9 (TFH Publications 1990).

1094,
1074,

108 gg)E IRVINE, IF YOU TAME ME: UNDERSTANDING OUR CONNECTION WITHANIMALS 33
(2004). Boats and ships are also a type of petgmoperty that are named. Leonard O.
Townsend, Notel,.ove Lies Bleeding: Brownfields in the New Millenju1 FORDHAM ENVTL.
L.J. 873, 894 (2000). One maritime author suggésis “[a] ship is the most living of
inanimate things...every one gives a gender to v&$ddl Even if the ship’s name has to do
with physical characteristics of the ship, i.e.MB. Titanic, the ship lacks the ability to
respond to its name. The distinction between cangmeanimals and ships is obvious.

1%The name selected by the owner often reflects tigueness of each pet. In a recent
study of dog and cat owners, a majority of respatgl@/ho lived and worked with their pets
defined them as “thoughtful, reciprocating, emodiobeings with uniquely individual tastes
and personalities.” RVINE, supranote 108, at 57, 126. As stated in the text, ngnaiften
reflects the “individual tastes and personalitie$"the animal and reinforces the animal’s
identity, or self, to their owner. Although namindpes not always reflect unique
characteristics, it is often the case. This isangnt because the melding of the animal and
owner occurs simultaneously and is dependent ugenaiction.|d. at 126.
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animals that generally remain namel®8sDomestic pets also can be trained to
respond to their names and make them their Gtvn.

The ability of pets to adapt to environments, resbto their names, display
affection, and make calculated decisions regardntfividual preferences has a
significant effect on ownerd> Some owners, faced with losing their unique pet,
wish to not only replace their pet with anothert taualso recreate their pet’'s special
personality by cloning!®* While the ground-breaking pet cloning company &ien
Savings and Clone [GSC] was in operation, only mdha of cats were cloned and
sold to paying customet¥ Since the company stopped offering pet cloning
services, thousands of pet owners have paid ov@081o store their pets’ DNA in
gene banks hoping that one day the process withdwe affordable than the original
$50,000 price tagf® Although original efforts in 2001 resulted inlame that looked
substantially different from the DNA donor, thedatats sold by GSC were literal
copycats in both appearance and in personality rdtcap to the owners of the
clonest'® The existence of some owners willing to pay lasgens of money to
duplicate or bank their pets DNA for potential doation demonstrates that pets are
far removed from other types of property.

Pets are also distinct from other types of propérttheir ability to reciprocate
emotion. Marc Bekoff, a noted professor of biologgd observer of animal
behavior, has written:

[dlogs and other companion animals (hereinafter mammons) are
amazing beings. Our companions with whom we sbardives typically

1Excluding horses, which generally are named, mpstiss are not routinely named
regardless of their intended use by humans. Famele, pigs or cows are rarely named
unless starring in a Disney moviéd. at 33. Owners do name other types of househok] pet
such as birds, fish, ferrets, rabbits, turtles,bier etc. However, these pets are not
comparable in history of domestication or frequerfyownership. The sentience and
emotional reciprocity and sophistication of petglsuwas birds and fish is also a topic for
another paper.

MBARRIE, supra note 105, at 11. They are also independent entugiften ignore an
owner using the pet's name in an effort to conviitcéo do something or stop doing
something.

112Companion animals’ unique qualities inspire owrtergjo to great lengths to care for
and please their peSeeAmerican Pet Products Associati@upranote 32.

13Maryann Mott,Cat Cloning Offered to Pet OwnerSIATIONAL GEOGRAPHIC NEWS,
Mar. 25, 2004, http://news.nationalgeographic.cawsipf/57853507.html (last visited Dec.
19, 2008).

"4nade RoushGenetic Savings and Clone: No Pet ProjaECcHNOLOGY REVIEW, Mar.
2005,available athttp://www.technologyreview.com/Biotech/14215/.

g,

8or testimonials and pictures about the cloned petsided by GSC, see Genetic
Savings and Clone, http://web.archive.org/web/2@806Q00352/savingsandclone.com/
clients/and_cats.html (last visited Feb. 1, 2008) file with author). Genetic Savings and
Clone went out of business but the last home sitenl for the company can be viewed at
Genetic  Savings and Clone, http://web.archive.oegfR0060627103935/savings
andclone.com/clients/index.html (last visited F&b2009).
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have unqualified trust in us—they believe we wilvays have their best
interests in mind, they love us unconditionally wibey choose to love
us, and they would do almost anything for us. Andeed, often they do,
taking care of us and causing themselves harmflessly doing sd’

Although Professor Bekoff also discusses the ematiccapacities of other
species in his article, companion animals are wniquthe sense that they express
their emotions toward humans, a quality that mathgmoanimals do not possess.

All these unique biological and social traits thpts possess enable them to
essentially become members of a farhtfy The results of one study identify several
prominent attitudes held by owners, ranging frontsp#inctioning as family
members to occupying “an overlapping but differepace from humans in a
family.”**® Even though owners refer to, or think of, thegtgpas family members,
they realize the pet is not human. And yet, maagpte consider their pets as
members of their family based on the way that dymttions in their household$.

While a pet may be able to become a part of thalyaiih can never attain the
same status as a child or human family mermeThis places the pet in quite an

""Marc Bekoff, The Evolution of Animal Play, Emotions, and Soddrality: On
Science, Theology, Spirituality, Personhood, andel 86 ZvGon 615, 645 (2001).

1184d. at 634-40.

11%SeeSusan Phillips CoherGan Pets Function as Family Member@2 WESTERN J.
NURSING RESEARCH 621, 624 (2002). In modern America, families extdeyond genetic
ties. Id. Today, the definition of family extends to the atwiof family members, who are
considered “functional kin.”Id. Functional kin become members of a family netwanki a
provide services or supplement the services obtbkegical family members.id. They also
can be perceived as “psychological kin,” a statest focuses more on the feelings and
behaviors of family members toward non-genetic farmembers. Id. These types of
functional and psychological kin concepts are éanoved from legal concepts that recognized
de facto relationships, or from doctrines of equibat recognize a legally protected
relationship even though the relationship doesnmett all the traditional legal requirements.
Such recognition occurs when courts determine ihatould be unfair or unjust to not
recognize such a relationship. For instance, tatrihe of “equitable adoption” which allows
a guardian to stand in as a parent in cases wbereefements are met:

The natural parents of the child have disclaimedlmandoned parental rights to the

child;

The one claiming to be parent has performed thégatibns of parenthood for a

substantial period of time;

The child and the one claiming to be parent have tiemselves out to be parent and

child for a substantial period of time; and

The relationship between the child and the onemitgj to be parent has been publicly

recognized.

Lawson v. Atwood, 536 N.E.2d 1167, 1170 (Ohio 1989)

1205eeCohensupranote 119, at 633.
1244,

122Although one pet, Helmsley’s Maltese, Trouble, reee the largest bequest in the
billionaire real estate mogul’s will, the dog ifllstot considered a family membe&eeFeuer,
supranote 2. Also, even though eighty percent of pehew consider their pet a family
member, Paeksupranote 33, when faced with a choice over whom to dbanpet owners
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uncertain place in the lat¥® A pet’s half-human, half-property position, howey
should not automatically relegate them to the satatus as inanimate property
owned by humans. Companion animals’ unique qealitind unique ability to
straddle the line between family member and chagtglires a unique classification
in property law, as well as a feasible, yet didtimaluation process. Classification
of pets as “inimitable property” recognizes thidbhg status, and at the same time
creates a measurement process specifically taikoredlue the specific relationship
between companion animal and owner.

2. Why Previously Owned Dogs and Cats Cannot Be 8@ Fair Market

The next argument supporting the need for a nessitleation system challenges
the fiction used by the courts in pet loss cases—that a market exists for
previously owned pets. With so many previously edipets being abandoned and
put to death, there can hardly be a market in whalrts can fairly assess a market
value The lack of market for a previously owned petgrsais a serious need to
update and reconfigure the valuation process ingsst cases. This update would
guarantee that pet owners could be adequately awsafed by basing recovery on
the true value of the loss to the pet owner rath@n a fictitious market®

3. Why Dogs and Cats Are Different from Pigs amhv€

Another reason pets cannot be classified as mesema property is that placing
companion animals in the same legal category asedtienfarm animals and
livestock fails to recognize crucial differencestire ability of pets to bond with
humans and their unique and separate historiemesticatiort?® The history of
the domestication of dogs is especially enlightgrémd offers reasons why these
animals should not be categorized as personal ggo3é

almost uniformly choose to retain their childrerdabandon their dogsSeeNieves,supra
note 34.

12The rules allowing pet owners to recover an adegaatount of compensation vary
from state to stateSeeSchwartz & Laird supranote 11, at 236-37.

124d. at 240-41.

155eeDuckler, supranote 69, at 221 (“Companion animals, to the extleat they have a
social ‘purpose’ created by humans, are most engatigt non-commercial objects valued
entirely for the comfort and well-being they impad their owners as a benefit of
ownership.”).

126attorney and doctor of biology, Geordie Duckler,pkains the unique nature of
companion animals in that:
[Floughly 1.5 million species of animal have bedaritified. Of that number, roughly
1.2 million are insects and arthropods. Of the 300 species remaining, the
vertebrates comprise about 25,000. Of that nunddy, 4,000 or so are mammal
species. Of that 4,000, it is primarily two, daogrsd cats, which historically have
formed the most special and intimate relations withas our social companions.
Dogs and cats are a minute component of an immegrme, yet only those two
species are considered to be potential “compariions.
Id. at 207.

12'See supraote 18 and accompanying text.
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Evidence of the early domestication of dogs datek to at least 15,000 years
ago’® Alliances between dogs and humans began out agssiy, but have been
successful because of the animal’s unique charsiitsr that lend themselves to
domestication and the development of social ratatigpst® Although the original
domestication took place with wolves, Juliet Clat#®rock, noted author on
domestication and archaezoology, explains thatimvittiers each pup would have a
different temperament®

It was the occasional pup with just the right “canattion of physique and
temperament to make the necessary adjustmentsvthadl enable it to survive in a
human community, live to be an adult, and evenreet. . . . [Those offspring]
could be protected by people . . . and probably r¢jvegiven preferential
treatment.*3! These pups also had unique characteristics dikgel eyes, attractive
coloring, and curled tails which made them moreeanithg to human§? Over time
these traits were passed on to new litters, and thiseparate animal, the dog,
evolved!®

The domestication and history of the cat is alsiigbtening because it sets the
species apart from other types of farm animalsthdlgh there are a variety of
theories and dates on when cat domestication begaacent study suggests the
process began over 9000 years ago and coincidds thé early agricultural
endeavors of peoples in the fertile cresé&ntAs farmers began producing and
storing grain, cats were instrumental in contrgjlthe rodent population who fed on
grain stores®*® Over time the wild cats dropped their aggressinstinctive
behaviors and were incorporated into societiesuiinoreligious worship, were
protected by threat of criminal punishment, andalpee common in typical ancient
households?®

As with dogs, what began as a mutually benefi@itionship between humans
and cats gave way over time to incorporation intoiraportant place in society,
human protection, and cohabitatitth. Even though the domestication of dogs and

1283yET CLUTTON-BROCK, A NATURAL HISTORY OF DOMESTICATED ANIMALS 49 (2d ed.
Cambridge Univ. Press 1999).

129d. Animal characteristics that facilitate domesticatinclude hardiness, an inclination
to like humans, a comfort-loving nature, utility hamans, unimpeded fertility, and relative
ease of careld. at 2. Because even wolves residing in the wilsspss these qualities, wolf
cubs can be reared by humans and live as domestiaatmals.ld. at 50.

1399, at 51.
18y,

132| d

¥4,

134a recent genetic assessment of nearly 1000 catshairdwild ancestors concluded that
domestic cats derive from five different wild c#iat originated in the Near East and spread to
other regions through human movement or migrati@arlos A. Driscoll et al.The Near
Eastern Origin of Cat DomesticatipB17 SIENCE519, 521-22 (2007).

139d. at 523.
139d. See als®ARRIE, supranote 105, at 11-12.
137SeeDriscoll, supranote 134, at 523; &RRIE, supranote 105, at 11-12.



2009] CATCHING THE UNIQUE RABBIT 189

cats began around the same time that other speeiesbeing domesticatétf,it is
only these two animals that have evolved to thentpeif companionship and
cohabitation with humans?

The fact that small cats and dogs could be kepdénthe house during ancient
times further sets them apart from the much lasgmient ancestor of catti&. The
first key difference is that rather than assistimgnans in hunting like dodé, or
protecting grain stores from rodents like cddtssows were domesticated to bear
loads and help plow? It was the smaller animals, cats and dogs, treewhe
“easiest to handle and the easiest to house” iirransocieties*

Keeping cows also posed problems for ancient psagiempting to tame cattle.
These difficulties included an increased risk ofraating large and dangerous
predatory species and the challenge of controlbngh large animals that can
destroy undergrowth, trample crops, and taint métsmurces of watéf® Facing all
these disadvantages, the ancient owners of catiarbthe practice of herding the
cattle into corrals, or keeping them in enclosedcstiresadjacent to notinside of
the home when not in usé.

The existence of cows, dogs, and cats in ancietietses help explain these
animals’ demeanors and their ability to connecthwitimans on differing levels.
Whereas cattle were kept outside and only intedagi¢h humans while in use, cats
and dogs interacted with humans not only while isgrauman needs, but also when
the work day was doné’ It is these interactions—the formation of symigiot
relationships—that truly sets cats and dogs apamt bther livestock. One expert on
archaezoology explains “[t{lhe domesticated cataeksr from its human partner a
home, warmth, affection, and play, whilst humans 1 @ssuage their natural
inclination to nurture a warm, soft furry animal...”*®

Another reason pets deserve to be classified sghafeom inanimate personal
property and livestock is because of their uniguspnalitie¥® and genetic
structures that cannot be duplicated or replacedutth the purchase of another

1%8Dyriscoll, supranote 134, at 523.

13%5eeDuckler, supranote 69.

1405eeCLUTTON-BROCK, supranote 128, at 59-60, 87, 140.
14d. at 56.

144, at 140.

143d. at 81. Although cattle may also have been ddoast for the production of milk,
this aspect is limited to only certain areas of Wweld. For instance, a large percentage of
African people are lactose intolerant because mditton existed of milking cows and
consuming dairy productdd. at 81-82.

144See @uTTON-BROCK, Supranote 128at 88.

9. at 87-88.

“94. at 88.

147See infranote 152 and accompanying tekifra note 150 and accompanying text.
1485eeCLUTTON-BROCK, supranote 128, at 140.

14%5eelRVINE, supranote 108.
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animal of the same breed, age, color, weight'*&tied in with unique personalities
is the unique history of domestication and uniqueligjes that enable them to
respond to and reciprocate human emotithsAll of these characteristics mean that
pets can create social bonds and foster social eandtional developments in
families. Because pets have such unique charsiitsrithey deserve to be classified
as inimitable property.

The same factors that fostered domestication of ead dogs but not other
animals are the same traits that allow modern hgnaard their pets to develop
unique relationships and bonds distinct from otheman-animal interactions.
Notably, this special relationship is exemplifie¢ the types of activities that
humans engage in with their pet that they could amtwith livestock, such as
sleeping togethéf? The fact that dogs and cats have been domestit@ateso long
for the express purpose of living and interactinthvihnumans justifies differential
and arguably preferential treatment to farm and wiimals.

4. Anzalone v. Kragnes3he $100,000 Example

In 2005, Mary Ann Anzalone lost her beloved pet, @iackie’* Anzalone

loved her pet so much that hearing of Blackie'stll&®th demolished her emotional
stability, and prompted her to bring suit seekirfd000 in damages from the
boarder who was responsible for the cat's dedifsénzalone’s case epitomizes the
inadequate contemporary judicial response to aweer’s claim and highlights the

need to recognize the inimitable property modelioh cases.

Anzalone begins with the typical story of a doting pet ownéfary Ann
Anzalone, who was enamored with her pet and coresidieer cat, Blackie, to be her
only immediate family and somewhat of a child to.1i& Anzalone boarded Blackie
at a local animal hospital, and twelve days latbilemthe cat was let out of her cage
for exercise, Blackie was killed by a Rottweiléh. After hearing of Blackie’s
horrific death, Anzalone experienced extreme symgtof distress including weight
gain, loss of sleep, and severe feelings of gudinifiested in dreams about the
defenseless declawed cat being “ripped apart Rjattjveiler.”>’

Despite these and other examples of suffering aiilt] the trial court found that
Anzalone failed to state a cause of action forntitamal infliction of emotional

150Duckler, supranote 69, at 203 (“[Alnimals, by their nature, &méerently unique and
irreplaceable objects. Concepts of modern geneticamand the recognition that every
individual sexually-reproducing animal is a distifiagerprint of nature, each unlike that of
any other.”).

1%l5ee supraext accompanying note 118.

1%25eeCohen supranote 119, at 622 (citing that as of 2002, 65% ¢ ead 39% of dogs
slept with a family member in their bed).

153Anzalone v. Kragness, 826 N.E.2d 472, 473 (lll. ABp 2005).
159d. at 473.
159d. at 474. Plaintiff was an unmarried woman with no childrdd.

158An employee of the animal hospital left the dooempvhere Blackie was exercising,
which allowed another boarded pet, the Rottweiteenter the room and kill Blackidd.

157| d
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distress and struck her amended complaint for &uréaito adequately plead
damages®® The court’s decision seemed to center on the tfadt Anzalone was
requesting $100,000 in damages in her amended egmph seemingly excessive
amount for loss of personal property as lllinoisvlalearly classifies dogs as
property’>® The appellate court reversed the lower courtsniisal of Anzalone’s
claims because complaints should not be dismissea fvaluation or calculation
error in damages, and Anzalone met the applicabtpirement of proving the
existence of damage¥.

At this pointAnzalone v. Kragnessay seem like any other case, yet beneath the
technical requirements, the court's analysis vexgtuiurther into the history and
future of recovery for pet ownet%. Although Anzalone’s claim for intentional
infliction of emotional distress was thrown outgsttill claimed the loss of her pet,
the loss of the pet'society and companionshipnd other financial lossé%.
Regarding the loss of companionship claim, the tcdecisively concluded that “no
lllinois statute provides for a ‘wrongful death’pty action for the negligent killing of
a pet.*®® The court observed that because of the peculismriy of wrongful death
actions “courts have been reluctant to create acwwmon law cause of action for
the wrongful death of a pet and defer to the latjisk the decision to fashion the
appropriate cause of action and . . . appropriaiaswre of noneconomic
damages®

The lllinois appellate court also recounted theteda history of valuation
standards for pets, spanning from fair market vat@enmercial value, and loss of
services®™ The Anzalonecourt then took a progressive stance on the fairket
value by noting that in some instances the penbamarket valué®® The court also
supported the use of a different standard, theeviduthe owner, and referenced a
comment to the Restatement (Second) of Torts #@mmends “where the subject
matter cannot be replaced, the measure of theéviaithe owner’ is left largely to
the discretion of the trier of fact® Lastly, the court noted that the actual owner is
entitled to demonstrate the value by such prothasircumstances admff

158d. at 474-75.
159d. at 476, 478.
1699, at 479.
1644,

162d. at 476.
1639,

184d. This quote further reinforces the arguments laitlio bothsupraPart Il section B
andinfra Part IV section B.

165Anzalone 826 N.E.2d at 476.

1689, at 477.
167|d.

1889, Although there is some question as to whetheuseeof “value to owner” is a legal
fiction purporting to exclude sentiment while aliog for emotional loss in the damage
calculation this terminology is often used in sntales where complex monetary calculations
“would be unwelcome as too elaborate for the modesasion. Perhaps the value to owner
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One lesson that can be taken frémzaloneis that courts are wary of extending
existing causes of action that traditionally deg&éhvihhuman injury or death to cases
of companion animal deatf’. More importantly, this case suggests that sonuetgo
are willing to explore new ways to compensate patars who are grieving over the
loss of their pseudo-family membéf8. Lastly, this case demonstrates that many of
the current arguments advanced for pet owners mgeldequate compensation are
just not viable, and that a new solution is neagssa both fit into the existing
framework and update outdated legal notions.

B. Implementing a Solution By Adopting the Iraié Property Status for Pets:
How and Why It Will Work

Functionally, inimitable property will create a lidstatus for pets in the law. It
will entitle pets to a higher status than ordinpgysonal property, but will not vest
the animals with fundamental rights reserved exelilg to human beings in our
civil justice system. Such reclassification willok because it is not based on
sentience, inherent rights, or anthropomorphicufest Rather, it is based on the
unigueness of pets both as independent beings andreatures that hold
irreplaceable positions in our lives and famifis. Although the law already
recognizes some forms of special property becafists arreplaceable naturé? a
classification as merely unique is still insuffistdfor pets because it fails to account
for the living and interactive aspect of pets. aferpiece of art may be priceless and
irreplaceable, but a piece of art cannot createexial interactive bond with a
human. The creation of a third category of initiéaproperty, separate from real
property or personal property, would allow coumdsuse a different measure of
valuation which takes in to account a real, factwalle that reflects what a pet is
worth to an owner.

rule suffices to invite some help from the jury atodthe same time to provide a tool for
control if the award becomes too generous; if saylle no more should be demanddd.”
(quoting Dan D. Dobbs, Law of Remedies § 5.16(3) OWest 1993)). As with most damage
calculations, the “value to the owner” model is petfect, but it does present the requisite
legal form and practical guidance for a jury orgedo make a monetary determination when
the item being valued—in this case a pet—is diffiatinot impossible to calculate with
precision.d.

16%Anzalone826 N.E.2d at 476.

178y deferring to the legislature, this court recagsi that the issue is both complex and
has strong support in contemporary society, and displays a willingness to help along
victims of pet loss by applying the value to owstandard, over the traditional and favored
fair market value standardd. at 476-77.

1"5eeBekoff, supranote 117, and accompanying text.

173n Ohio, the Supreme Court has held value to theeswnay be used when fair market
value can not be determined. Bishop v. East Okis Go., 56 N.E.2d 164, 166 (Ohio 1944).
Generally, this value to the owner model is usedases of used personal items such as
clothing, but can also be employed in cases of umigr irreplaceable items such as
manuscripts, personal photographs, family keepsakés/ideotapes.
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1. Why Inimitable Property Will Work

Inimitable property will succeed where other pragbsolutions fail for several
key reasons. The first is that it eschews reliamtdhe fictitious market value for
previously owned pef<? and instead focuses on the value to the owneonaept
which is already recognized in the I&%. This type of damage calculation can more
adequately reflect both compensation for the Idss pet, and also the loss of what
that pet meant—sentimentality aside—to the specifigner’”® Furthermore,
adoption of inimitable property would also perforoetter than other proposed
solutions in that it would eliminate the humaniz&demotional based framework
necessary to evaluate emotional distress claitn8ased instead on a highly fact-
specific, but not easily falsified, factor-balancadalysis, windfalls and fraudulent
claims could easily be avoided.

Another reason inimitable property can work is fhet that it will not disrupt or
contradict established jurisprudence. Inimitableperty leaves pets as property,
instead of declassifying pets as property altogethi2eclassification is blatantly at
odds with many centuries of precedent that haslfiestablished pets as a form of
property:”” Also, courts would not need to extend any existinagses of action that
may already be treated suspiciously, such as resgligr intentional infliction of
emotional distress, to make them applicable inlpg$ cases. Because inimitable
property leaves pets classified as a form of peispnoperty, the courts would
simply need to apply established torts like trespss chattel, conversion, or
destruction of property.

2. How Inimitable Property Will Work

The need for inimitable property is apparent, basavhithen will it work? If all
pets are classified as inimitable property, thecess for valuing them after their
injury or destruction due to the negligence or ititentional acts of another party
will be based on factors and judged on a case-bg-basis. Valuing pets based on a
multi-factor test also gives courts and legislasuiee opportunity to tailor or modify
the factors to fit the policy and existing law o$pecific jurisdiction. The goal of the

1”seesources citegupranote 14.

"/alue in tort law is defined as “the exchange vabuehe value to the owner if this is
greater than the exchange value.ESRATEMENT (SECOND) OF TORTS § 911 (1979). Value to
the owner refers to the “existence of factors afparh those entering into exchange value that
cause the article to be more desirable to the otiraar to others,” even further, a dog trained
to obey only one master, will have substantiallyvadue to anyone other than the owner.
RESTATEMENT (SECOND) OF TORTS 8§ 911 cmt. e (1979).

1Although traditionally the value to owner methockisluated on an objective basis, the
proposed solution can involve both objective anbjextive elements to further prevent
against windfalls and fraud.

1765eeCohen, gpranote 119.

YGary L. FrancioneAnimals, Property and Personhqoth PEOPLE PROPERTY, OR
PETS?,96 n.15 (Marc D. Hauser et al., eds., 2005) (“Tteeus of animals as property has
existed for thousands of years.”).
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inimitable property designation is to value thenaali based on its inherent qualities,
not the fair market value as with other personapprty:’

The point of considering various factors is to d@iee the uniqueness of the
animal and the uniqueness and strength of the betwleen the pet and the owner.
Factors to consider include:

» Length of time the pet has been residing with tvaeer

» Examples of the personal preferences and behaviaitd exhibited by
the pet

»  Special training or special uses of the pet

» Evidence of the familial-type attachment betweendtwner and the pet
including: photos of the pet paid to be taken capsiots displayed,
extraneous expenditures (treats, massages, bighdwfidays, etc.),
sleep patterns (special bed or with owner).

« Participation in family activities: attending familvacations, shopping
trips, or other outings

» Ability of the pet to provide protection, or fedlim of safety and
wellbeing for the owner

» Ability of the pet to provide comfort, depressioaduction or anti-
anxiety effects, or other therapeutic effects

«  Other aspects of the unique personality of the aRifh

These elements are able to be easily assessediéxy ¢u fact finders on both a
subjective level by focusing on how the particydat owner and pet interact, and on
an objective level by focusing on whether the ckaand arguments advanced by the
pet owner are reasonable and typical of other anfyikituated pet owners in society.

Ideally, this classification scheme would be addptby legislatures®®
Legislatures are better able to structure laws raddhe current needs of sociéty.
Because inimitable property is a relatively simpdea, law makers would not

1785ee Huss, supra note 39 and accompanying text; Roaipra note 39 and
accompanying text.

1Although not exactly a perfect fit, the factors ctétsed by Carolyn B. Matlack in her
suggested solution to this problem, which she ledtitSentient Property,” provided guidance
for the structuring of these factors. ARDLYN B. MATLACK, WE'VE GOT FEELINGS ToOO:
PRESENTING THESENTIENT PROPERTY SOLUTION 88-89 (2006). Matlack bases her solution on
the rights due to animals because they are seri@ngs. Id. She also suggests that the
guardian can speak for the animal using the DaewinSubstituted Judgmenid.

1897s of 2003, seven states proposed legislationphaiorted to fix the problem of under
compensating owners in pet loss cases. Elaineg/3zeBvski,Valuing Companion Animals in
Wrongful Death Cases: A Survey of Current Court ardislative Action and a Suggestion
for Valuing Pecuniary Loss of CompanionshpANIMAL L. 215, 226-30 (2003). The states
with proposed legislation were California, Coloraassachusetts, Mississippi, New Jersey,
New York, and Rhode Islandd.

18l5ee e.9, id. at 225 (“[P]laintiff and others are free to urge thegislature to visit this
issue [extending an existing cause of action to @ehers] in light of public policy
considerations, including societal sentiment aedttment of pets, and the prospect of public
perception that . . . [the] law does not providest and fair remedy to pet owners . . . [who]
suffer when their pets are . . . fatally injured...”) (quoting Koester v. VCA Animal Hosp.,
624 N.W.2d 209, 211 (Mich. Ct. App. 2000)).
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struggle with complex legal theories or elementsl mimitable property also lends
itself to modification and legislatively imposedhitations. For instance, Tennessee
already has legislation that allows a pet ownerettmver noneconomic damages if
his or her pet died due to the negligent or inteval acts of a third partf
Tennessee’s statute exemplifies that legislatuessi mot be weary of crafting such
legislation because the statute itself limits theximum award for each pet to
$5,000, excludes any other type of pet than a d@gaat, and exempts veterinarians,
and other government agencies or nonprofit agenthasgenerally act in the public
interest!®®  Although the Tennessee statute is very forwandkihg in creating a
statutory remedy for pet owners and increasingameunt that they can recover
from basically nothing to $5,000 the statute showmldst likely be modified and
updated. Setting the amount of recovery to $5,8@¢ seriously detract lawyers
from accepting cases. This problem could be ctecedy either upping the
maximum recovery or by allowing for punitive damadsased on the level of the
misconduct.

Finally, although it is recommended that legislaturadopt the inimitable
property reclassification scheme, courts will fitldat it is not such a radical
divergence from the current law as to preclude ddopy judicial decision. For
instance, inimitable property uses established esaud action like destruction of
property or trespass to chatt®l. Also, the value to owner standard that is thésbas
for valuing inimitable property is also derived fnoa measure already used by
courts, although it is updated to reflect the valfithe modern pet®

Whether adopted by legislatures or courts, theasstfication of companion
animals as inimitable property is necessary toeehthe dual goals of preserving
existing framework in the law, while updating seatgroutdated concepts of pets as
personal property. The benefits realized by teidassification will not only be
reserved for the pet owner, but will also be anaadement for the pets themselves.
By compromising between the extremely progressieals of animal rights activists
and the conservative categorization of the commnawa, Ithe inimitable property
valuation model can succeed.

V. CONCLUSION

Although some people may cringe at the adoptioramf reclassification that
leaves any animal classified as propéftythe solution proffered in this Note is not

182TENN. CoDE ANN. § 44-17-403 (2000); 2000 Tenn. Pub. Acts, ch. §62 2004 Tenn.
Pub. Acts. ch. 957 § 7.

183Among adding provisions for guide dogs and deletirsize requirement for the county
in which this action can be brought, the Tennedsgislature also increased the maximum
amount recoverable from $4,000 to $5,000 in 208204 Tenn. Pub. Acts. ch. 957 § 3, 7.

18%Edward H. Ziegler,Partial Taking Claims, Ownership Rights in Land abban
Planning Practice: The Emerging Dichotomy Betweencdsmpensated Regulation and
Compsensable Benefit Extraction Under the Fifth Adneent Takings Claus@€2 J.LAND
RESOURCES® ENvTL. L. 1, 3 (2002).

1855 eeRESTATEMENT (SECOND) OF TORTS § 911 (1979)supranote 128.

186SeeFrancionesupranote 87; Paelsupranote 33, at 524 (“Companion animals, like all
animals, deserve to be treated with dignity angeessas emotional and sentient beings. The
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meant to be an elucidation on animal rights, orsaalirse on human domination of
animals. It is proposed as a workable and reasersaltution to a problem that will
affect nearly every pet owner who suffers the lokkis or her pet at the hands of
another:®’

The practical problems facing the current suggestdtions require a more
modest workable solution that will provide resuly®t complement the existing
schematic structure of traditional categories & Hw*®® Instead of focusing solely
on noble, yet ethereal, issues like the sentief@imals, the rights of animals, or
emotional bonds between humans and their petsjtaiia property focuses on the
unique and scientifically based nature of eachviddial pet®® Even though
inimitable property focuses on unique traits, thguanents framed here do not deny
the possibility that in the future those other soluis might work. However, as it
stands now, those theories are far too advanced@mtdadictory to provide results
for today’s pet owners suffering and grieving otrex loss of their companions.

This proposal also works to more justly compentaeowner for his or her very
real loss by stressing the irreplaceable valuehef et to the owner, rather than
relying on the fair market value. The creatiorthe category of inimitable property
for living pets will take into account the uniquatare and personality of each pet
and from these deductions will allow for a damagera that is an arguably fair
compensation for loss. Inimitable property wilk@lfunction to exclude fraudulent
cases by incorporating both subjective and objeceélements into the factored
analysis that also serves the benefit of limitirigdfalls >

The way that humans interact with pets has chamlyestically since animals
were classified as personal propéffy Advancements in science, namely emotional
and sentience studies and analyses of social netvamid familial relationships, have
shown the evolved nature of pets within the faraityl demand that a reevaluation of
our family memberde completed in our legal framewdfk. The time is now, and
the only answer acceptable to most judges and \eteka our existing system is the
inimitable property valuation model.

property classification of all animals should bemptetely abrogated . . . the notion of
awarding all animals ‘rights’ is an issue that memttinue to be explored.”).

187’SeeDuckler, supranote 69.
188sypraPart IV.A.
18%SupraPart IV.B.

1994,

YisypraPart II.

1925upraPart IV.A.



