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|. INTRODUCTION

The public outcry following dog-fighting chargesohght against the now-
infamous NFL star Michael Vick has recently brouge laws concerning animals
into the spotlight. While legally treated as propefyanimals are categorically
distinct from other property, as they are abledel pain and form emotional bonds
with other animals, including human beirfgsAnimals, therefore, need special
protections in addition to those afforded to afieg of property.

Largely due to a growing public concern regardimg treatment of animals, laws
directed at protecting animals have been passbdthtthe federal and state levels.
However, many of these laws prove inadequate irctipe due to their many
restrictions, piecemeal enactment, and a lack fareement. Furthermore, litigation
under them is difficult because of the existenceadftanding barrier: animals, as
property, do not have standing to file suit on thein behalf, and people often are
not able to file suit on behalf of the animals ringdprotectiorf. Many people
attempting to further the rights and protectionsaafmals try using past judicial
decisions to better formulate arguments that vlidva courts to find that they have
standing to sue, thereby permitting access to tbpgy forum to challenge violations
of the “rights” of animals. However, until the cbsystem completes a considerable
transformation regarding its view of animals aspemy, adequate protection of
animals will only occur upon the passage and eefoent of improved animal
welfare laws.

This Note examines the current status and inadéspiasf laws concerning
animals, the standing barrier, and the consequesd for new legislation. Part Il
provides a brief overview of the legal treatmengapimals in the United States. Part
[l discusses the background of standing and diffies facing those attempting to

IClifton Brown, Dogfighting Charges Filed Against Falcons’ Vjdk.Y. TimMEes, July 18,
2007, at D1available athttp://www.nytimes.com/2007/07/18/sports/foottiBiick.html.

2LisA YOUNT, ANIMAL RIGHTS 9 (2004); Lauren Magnotti, NotePawing Open the
Courthouse Door: Why Animals’ Interests Should BlaWhen Courts Grant Standin§0Sr.
JoHN'sL. Rev. 455,455,457(2006).

3Magnotti,supranote 2, at 457-58.
41d.

°See Animal Welfare Act of 1970, 7 U.S.C. §§ 2131-2158@8); Marine Mammal
Protection Act of 1972, 16 U.S.C. §8§ 1361-1421H0@0Endangered Species Act of 1973, 16
U.S.C. 8§88 1531-1543 (2008):H® Rev. CobE ANN. § 945.01 (West 2008); ENN. CODE ANN.
§ 44-17-403 (West 2007).See generallyMagnotti, supra note 2 (arguing for greater
consideration of animals’ interests in the legalm®.

®Magnotti, supranote 2, at 455-56 See generallynimal Legal Def. Fund, Inc. v. Espy,
23 F.3d 496 (D.C. Cir. 1994) (holding animal wedfagroups and individuals did not have
standing to sue to expand the definition of “anshab include birds, rats, and mice); Animal
Legal Def. Fund v. Quigg, 932 F.2d 920 (Fed. Cif91) (holding farmers, animal
organizations, and husbandry groups did not harmstg to sue for injunction against animal
patents); Int'l Primate Prot. League v. Inst. fagHBvioral Research, Inc., 799 F.2d 934 (4th
Cir. 1986) (holding individuals and animal rightsganizations lacked standing to sue for
guardianship of primates used in research aftezfatfi research found guilty of cruelty to
animals).
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bring cases in federal and state courts becauadawk of standing to sue. Part IV
discusses the reasons for the court system’s eglcetto hear cases involving
animals, thus emphasizing the need for new legislaio deal with such matters
outside of the courtroom. Part V discusses theblpms with current animal
protection legislation and suggests that betteisl&ipn is necessary to eliminate
those problems through a restructuring of statutlamnyguage and enforcement
mechanisms. Part VI provides a sample of possible, comprehensive legislation
that is applicable in any situation requiring poien for animals.

Il. A BRIEFOVERVIEW OF THELEGAL TREATMENT OFANIMALS IN THE UNITED
STATES

The status of animals throughout the history of Aoaa law is fairly static.
When assigning legal rights in 1787, the framerghef U.S. Constitution did not
confer any rights onto those creatures born witl,feix, or even zero, ledsin the
eyes of the law, animals were and still are notlmmage than property, with no legal
rights of their owr?.

Because animals are technically private propergmyrbelieve the government
should not infringe on the rights of the propertyners to use their property as they
see fit? Historically, the legal system has supportedrtykt of individuals to own
and use private property as they wish.Laws regulating the use of one’s own
animals may be considered a violation of an indigits right to use one’s property
for his or her benefitt This view has allowed the law to maintain anirainers’
rights to exploit their animals for science, agftigte, entertainment, fashion, and to
have “free reign to dispose of their own properytlaey wish, including killing an
animal without necessity?

Others believe that the designation of animals ampegrty is incorrect and
therefore laws made under this view are inadegdaféhose who would not classify
animals as property argue that “[p]roperty, in gaheis inanimate. Animals are
sentient. Therefore, putting animals in the saaiegory as inanimate possessions

"SeeU.S.CoNsT. (1787).
8Y ouNT, supranote 2.

%Joanne M. PycChanging the Animal Legal Paradigm Using the UniStdtes Tax Code
30CaP. U. L. Rev. 947, 955 (2002).

panel,The Legal Status of Nonhuman Anima&l&nivAL L. 1, 50 (2002).

Ycarole Lynn Nowicki,The Animal Welfare Act: All Bark and No Bi28 SToN HALL
LEGIS. J. 443, 447-51 (1999).

124, at 448-49. Another problem with this view is thaany believe that, because people
value their own property, laws are not necessapratect animalsld. at 448.
[TIhe law assumes that people will protect the gahi their own property by not
harming it. This incorporates the assumption sdftinterest will prevent an owner
from causing pain or torture to her animals untesse is a good reason for doing so.
As a result, anti-cruelty statutes only minimallggulate the behavior of animal
owners.
Id. at 448-49.

pyc, supranote 9, at 956.
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does not make sens¥.” Additionally, animals have been found to have ynaaits
similar to humans that areot shared with other property, such as the abilitjetd
physical pain and exhibit certain emotidAgAlthough animal activists have been
able to distinguish animals from other types ofpamty, “courts continue to uphold
this property characterizatiof®”

This perception of animals as property proves dicdit hurdle in finding
balance between competing human and animal inggfestumans generally protect
the interests of animals only where such protectiooves necessary to ensure
maximum exploitation of their “investment” (i.e.ettanimal)® “Institutionalized
animal exploitation is permitted because societg katermined that economic
efficiency outweighs the inhumanity of an animaisgffering or death. Thus, only
activities without any social benefit are prohiditey statute® Unfortunately for

H4.

*Elizabeth L. DeCouxin the Valley of the Dry Bones: Reuniting the WtBdanding”
with its Meaning in Animal Case289WM. & MARY ENvTL. L. & PoL’y Rev. 681, 713 (2005).
See alscAnimal Legal Def. Fund vGlickman, 154 F.3d 426, 428 (1998) (referencing an
“appropriate plan for environment enhancement adteqto promote the psychological well-
being of nonhuman primates”). “Scientific researchs provided a [great] wealth of
understanding to us that we cannot rightly igndiée now know that mammals share with us
a great many emotive and cognitive characteristegl that the higher primates are very
similar to humans neurologically and geneticallifhomas G. KelchToward a Non-Property
Status for Animalss N.Y.U. BwvtL. L.J. 531, 539 (1998).

5N lowicki, supranote 11, at 447.

17Gary L. FrancioneReflections on Animals, Property, and the Lawd Rain Without
Thunder 70 Law & CONTEMP. PrROBS 9, 9 (2007).

18d. Gary L. Francione states that people:
[M]ay as a matter of personal choice attach a hightie to our companion animals,
such as dogs and cats, but as far as the law iseomed, even these animals are
nothing more than commodities. As a general matter do not regard animals as
having any intrinsic value and we protect animaérests only to the extent that it
benefits us to do so.
Id. This “attachment of higher value” to companiamnaals in no way deters from the
argument that animals are protected only so faveasee use for them. The higher value
given to companion animals is merely a means by diweer to secure the prolonged
exploitation of these animals to fulfill their humanterests of needing companionship and
protection from their pets.

Nowicki, supra note 11, at 449-50. An argument that protectingmals and
discouraging violence against them is beneficialstmiety stems from the link between
violence to animals and violence to other peogfara Gerwin,There’s (Almost) No Place
Like Home: Kansas Remains in the Minority on PrigcAnimals From Crueltyl5 Kan.
J.L. & PuB. PoL'y 125, 135 (2005). “[M]ost courts agree . . . [ftatel treatment of animals
... lead[s] to cruel treatment of human&d: According to Gerwin:

Children who are violent to animals may be on apatlifelong violence. Many

serial killers and mass murderers “have a longohysbf abusive acts towards

animals.” Studies have shown that “[a]ggressivis against animals are an early
diagnostic indicator of future psychopathy, whiflynrecognized and untreated, may
escalate in range and severity against other \éctim
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animals, few activities involving the use of anisdaveno plausible benefit to
humans, leaving the door wide open for the legagbl@tation of animals to
continue®

Animals are used by humans for a wide variety asom$'; their use as a source
of food exemplifies the imbalance between human amichal interest® Because
of the increasing demand in the highly profitableamnindustry, many anti-cruelty
regulations provide exemptions for common farmingcfices?® According to
Mariann Sulliva’* and David J. Wolfsdft

Approximately ten billion animals, excluding fishre killed annually in
the United States for food. These animals arelaelguconfined for life

to very small areas—some no bigger than themselvasaally unable to

move a muscle, are mutilated and castrated witlangsthesia, are
handled and slaughtered in inhumane ways, and ameetigally

engineered to increase production in ways thatecélusm to be ill and
malformed. This mistreatment goes on, day aftgr daimal by animal,

endlessly?®

Such treatment is a means to literally feed thepleof the United States’
“tremendous addiction to meaf.” An imbalance of interests results because people
are willing to ignore the “cost” of animal suffegrso long as the meat industry
continues to provide affordable m&atThis leaves farm animals at the mercy of the

Id. Thus, those who go to work day after day, infligtipain and suffering on defenseless
animals, may grow immune, or even begin to enjog,duffering they are inflicting, and may
eventually take their violent behavior outsidelaf tvorkplace and into societyd.

2Nowicki, supranote 11, at 450.

2IMelanie L. VanderauScience at Any Cost: The Ineffectiveness and Unétexement
of the Animal Welfare Acti4 RENN ST. ENvTL. L. REV. 721, 721 (2006). Animals are also
used for companionship, labor, scientific reseaactdl entertainment purposds.

21d. SeeMariann Sullivan & David J. WolfsorWhat's Good for the Goose . . . The
Israeli Supreme Court, Foie Gras, and the Futur&afmed Animals in the United Statg®
LAaw & CoNTEMP. PROBS 139, 139 (2007).

Zsullivan & Wolfson,supranote 22, at 154-55.

2“Mariann Sullivan is the deputy chief court attoyrat the New York State Appellate
Division, First Department. She is a former chafrthe animal law committee of the
Association of the Bar of the City of New York aadnember of the animal law committees
of the New York State Bar Association and the Ar®tiBar Association.’ld. at 139, n. al.

Z“David J. Wolfson is a corporate partner at Milbalweed, Hadley & McCloy LLP and
an adjunct professor at NYU Law School where hehes animal law. He also teaches
animal law at Columbia Law Schoolld. at 139, n. aal.

29d. at 139.

2'The Legal Status of Nonhuman Animalspranote 10, at 51. “Humans farm about 150
million tons of meat each year.” Kelcdypranote 15, at 531.

2 Ellen P. GoodmanAnimal Ethics and the Law/9 Temp. L. Rev. 1291,1304(2006)
(reviewing Cass R. Sunstein & Martha C. Nussbaus, el REVIEW OF ANIMAL RIGHTS:
CURRENT DEBATES AND NEW DIRECTIONS (2004)). “If we are unhappy knowing that animals
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useless (as this Note will later explain) “proteeli statutes, such as the Humane
Methods of Slaughter Act of 1958.

Even so, over the past few decades society hasyshmgome more sympathetic
to animal activist® seeking to ensure humane treatment for all anithakhe law,
however, has not kept up with such views. Stathtese been passed on both the
federal and state levels providing regulationgtiertreatment of animals, but, as this
Note will illustrate, much of this legislation hasoved inadequat&. In addition to
the problems with the statutes themselves, “[t]ketus of animals as property
impacts . . . standing in animal rights casg&sAs property, animals do not have any
protected rights and therefore cannot claim viotatof such rights in a court of
law.3* Additionally, “[s]ince animals are property anavie no rights, representatives
of animals cannot assert the interests of aninmalthé judicial system®® Thus,
animals are left with no legal recourse to defehentselves against brutal and
inhumane exploitatioff.

are suffering in factory farms, we have a choicevben changing the conditions that cause
this suffering, or . . . persuad[ing] people nowarry about animal suffering.td.

297 U.S.C. §8 1901-1906 (2008).

%while most have a tendency to group “animal rightsivists” together with “animal
welfare activists,” each group actually represents very distinct views. Jacqueline Tresl,
The Broken Window: Laying Down the Law for Animag S. L. U. L.J. 277, 278 (2002).
“An animal rights activist believes animals shoblel granted rights separate and apart from
humans. By contrast, the animal welfarist is umeoned with rights and concerned instead
that animals not be subjected to unnecessary pairsaffering.” Id. Thus, under a welfarist
view, animals may still be used by humans; manymahirights groups, however, have
mantras similar to that of People for the Ethicedament of Animals: “animals are not ours
to eat, wear, experiment on, or use for entertairirhdd.

31A large number of animal activist groups have emeérin this country, such as the
Animal Legal Defense Fund, People for the Ethiaalafment of Animals, and The American
Society for the Prevention of Cruelty to Animalgemplifying a growing interest concerning
the rights and treatment of animal§eeAnimal Legal Defense Fund, http://www.aldf.org
(last visited Nov. 1, 2008); People for the Ethitedéatment of Animals, http://www.peta.org
(last visited Nov. 1, 2008); The American Society the Prevention of Cruelty to Animals,
http://www.aspca.org/site/PageServer (last visNed. 1, 2008).

%2SeeAnimal Welfare Act of 1970, 7 U.S.C. §§ 2131-2158@8); Marine Mammal
Protection Act of 1972, 16 U.S.C. 8§88 1361-1421H0@0Endangered Species Act of 1973, 16
U.S.C. §8 1531-1543 (2008)H® Rev. CoDE ANN. § 945.01 (West 2008); ENN. CODE ANN.

§ 44-17-403 (West 2007).

3Kelch, supranote 15, at 535.
.
d.

3%y ouNT, supranote 2. See generalljvlagnotti, supranote 2 (discussing the often brutal
treatment of animals and difficulty getting suchses into court because of their status as

property).
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Ill. THE STANDING REQUIREMENT AS ABARRIER TO THECOURTROOM

A federal or state court will not hear a case withiirst finding that the plaintiff
has standing to sifé. “Standing” is defined as “[a] party’s right to keaa legal
claim or seek judicial enforcement of a duty orhtitf® This requirement comes
from an interpretation of the case or controveesyuirement provided in Article 11l
of the Constitution, which states, in relevant pd@rhe judicial Power shall extend to
all Cases, in Law and Equity, arising under thisi€ibution [and] the Laws of the
United States . . . [and] to Controversies to whiod United States shall be a Party;
to Controversies between two or more states and][between Citizens of different
States.* Thus, anyone attempting to file suit in a courtaw must satisfy the
judge that he or she has standing to“Sue.

The purpose of the standing requirement is to ensat a plaintiff is legally
warranted to have his or her claim decided in atanaw** A “proper plaintiff’ is
one for whom “the court is resolving an actual gebte controversy: something that
will be presented in an adversarial way by theipsrtsomething that is capable of
judicial resolution, not some hypothetical situatid® The standing requirement
alleviates a court’s duty to hear frivolous andcspative lawsuit$® Those without
legitimate controversies will be removed from coattowing plaintiffs with a legal
right to a judicial decision access to the systenrdsolution of his or her claim.

To establish standing, a plaintiff must, at a mimm fulfill three
“constitutional” requirements, as well as any aiddil “prudential” requirements as
determined by the couft. Under the Constitution, standing may exist whare
plaintiff can show (1) an “injury-in-fact,” (2) caation, and (3) redressability.
Each of these “core” constitutional requiremenssdin essential and unchanging part

%’See generallyAnimal Legal Def. Fund, Inc. v. Espy, 23 F.3d 498.. Cir. 1994)
(holding animal welfare groups and individuals diot have standing to sue to expand the
definition of “animals” to include birds, rats, amdice); Animal Legal Def. Fund v. Quigg,
932 F.2d 920 (Fed. Cir. 1991) (holding farmerspaiorganizations, and husbandry groups
did not have standing to sue for injunction agaarstmal patents); Int'l Primate Prot. League
v. Inst. for Behavioral Research, Inc., 799 F.2d 9&h Cir. 1986) (holding individuals and
animal rights organizations lacked standing to fareguardianship of primates used in
research after chief of research found guilty oty to animals).

%8BLack’s Law DICTIONARY 1442 (8th ed. 2004). “Third-party standing” isfided as
“[s]tanding held by someone claiming to protect tights of others.”ld.

3%U.S. QonsT. art. 1ll, 8 2 cl. 1. State constitutions alsovéaconstitutional standing
requirements.See, e.gOHIO CONST. art. IV.

4%d. See als®LACK’SLAw DICTIONARY, supranote 38.
“Warth v. Seldin, 422 U.S. 490, 498 (1975).

42panel,Confronting Barriers to the Courtroom for Animal attates: Legal Standing for
Animals and Advocate$3 ANIMAL L. 61, 63 (2006).

“d.
*Lujan v. Defenders of Wildlife, 504 U.S. 555, 56®92).
*9d. at 560-61.
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of the case-or-controversy requirement of Articlg that a plaintiff “bears the
burden of establishind'®

The first constitutional standing requirement thgtlaintiff must establish is that
the plaintiff has suffered an injury-in-fatt. An injury-in-fact occurs when a legally
protected interest is invaded by the act (or failtw act) of anotheé®. In cases
involving injuries to animals, it is not enoughgbow that an animal has suffered an
injury, because animals generally do not have thein legally protected interesfts.
Rather, the plaintiff must shohe or shehas suffered an actual injury or has some
personal stake in the outcofffe.

Numerous courts have furthered clarified the injumfact requirement: In
American Society for the Prevention of Cruelty tondals v. Ringling Brothers and
Barnum & Bailey Circug? the U.S. Court of Appeals for the District of Calbia
ruled an injury-in-fact may be found where the ‘asion of a judicially cognizable
interest . . . is (a) concrete and particularized ¢) actual or imminent?® In that
case the court found an injury-in-fact where a ferncircus elephant caretaker
witnessed the mistreatment of his charfetn so finding, the court determined that
because of his personal emotional attachment teléghants, the caretaker satisfied
the prerequisites because he withessed the alleggdeatment and had a present
desire to visit the elephants under humane comdiffo Finding these injuries as
neither hypothetical nor conjectural, the courteduthat the plaintiff suffered an
injury-in-fact>®

81d. at 560 (citing Allen v. Wright, 468 U.S. 737, 751984)).
“1d. at 560.

“8Am. Soc'y for the Prevention of Cruelty to Animals Ringling Bros. & Barnum &
Bailey Circus, 317 F.3d 334, 336 (D.C. Cir. 2003).

4°See generally id/determining whether an elephant trainer and aniigaks group had
standing to sue where elephants had been subjectelumane treatment by circus). “Since
nonhuman animals are property and lack legal pesudh courts view their injuries as
‘tangential’ to the true injury—that injury suffetedy the person or organization bringing the
suit.” Marguerite Hogan, Commen6tanding for Nonhuman Animals: Developing a
Guardianship Model from the Dissents $erra Club v. Morton, 9&AL. L. Rev. 513,522
(2007).

5%[T]he injury must affect the plaintiff in a persahand individual way.Lujan, 504 U.S.
at 561, n.1.

®1see generallRingling Bros, 317 F.3d 334 (holding a former circus elephameteier
who witnessed the mistreatment of his charges teadlmg to sue)Animal Legal Def. Fund
v. Glickman, 154 F.3d 426 (D.C. Cir. 1998) (holdingutar visitors to primate exhibitions
had standing when they repeatedly withessed praiiziag in inhumane conditions).

52317 F.3d 334 (D.C. Cir. 2003).

53d. at 336 (quoting Bennett v. Spear, 520 U.S. 16%,(1997)).
*d.

*9d. at 337-38.

d. at 336. See alsoLujan v. Defenders of Wildlife, 504 U.S. 555, 560992);
Alternatives Research & Dev. Found. v. Glickmanl FO Supp. 2d 7, 10 (D.D.C. 2000).
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A plaintiff must next satisfy the “causation” elemeof constitutional standing.
This is done by proving “a sufficient causal redaghip between the challenged act
and the alleged injury. A party must show thatihjary reasonably can be said to
have resulted from defendant’s alleged statutofsadtion.™ Causation does not
exist where the connection between the plaintifijsry and the defendant’s act is
merely a speculative inference or is interruptedabyintervening act of a third
party® Rather, causation “requires a party to show tha injury [is] fairly
traceable to the challenged actiof?.”

The final constitutional standing requirement isabBshed where a plaintiff can
show that the issue brought before the court isess@ble. A court will find an issue
redressable when a party shows “a substantialghitiby’ that, if the court affords
the relief requested, his injury will be removéll.” The likelihood of such an
outcome may not be “merely ‘speculativé'”If the proposed remedy will ntikely
alleviate the injury suffered by the plaintiff, awst will not find standing to su@g.

Some courts have established prudential requiresmémt addition to the
constitutional standing requirements, such as ddingra plaintiff satisfy the “zone
of interests” test® This test requires that the plaintiff show “tiéerest sought to be
protected by complainant iarguably within the zone of interests [Congress
intended] to be protected by the statfe.This does not necessitate a showing that
the statute in question was creatgukcificallyfor the protection of the plaintiff.
Rather, the plaintiff need only demonstratslight indication that the statute was
created to protect his allegedly violated intef&stThus, the zone of interests
requirement may easily be established when theptargerson,” according to the
court, is filing suit?’

5’Animal Welfare Inst. v. Kreps, 561 F.2d 1002, 1QDSC. Cir. 1977).
%8SeeAnimal Legal Def. Fund v. Quigg, 932 F.2d 920, @8P(Fed. Cir. 1991).
%9d. at 932 (quoting Allen v. Wright, 468 U.S. 737, 18984)).

%Kreps 561 F.2d at 1009.

®1Lujan, 504 U.S. at 561

®2d. at 568-71.

%Animal Legal Def. Fund, Inc. v. Glickman, 154 F&#6, 444 (D.C. Cir. 1998).

54d. (quoting Nat'l Credit Union Admin. v. First NatBank & Trust Co., 522 U.S. 479,
492 (1998)).

%Glickman 154 F.3d at 444 (citing Autolog Corp. v. RegaBl F.2d 25, 29-30 (D.C.
Cir. 1984) (“[T]he zone of interests test ‘requiresme indicia—however slight—that the
litigant before the court was intended to be pra@cbenefited or regulated by the statute
under which suit is brought.” Courts should givedd compass to a statute’s ‘zone of
interests’ in recognition that this test was oradiy intended taexpandthe number of litigants
able to assert their rights in court.”).

58d.

5Some consider such prudential requirements asmpthiore than a way for judges to
keep legitimate cases out of court because thesppally do not find them worthy of judicial
decision. See Confronting Barriers to the Courtroom for AnimAdvocates: Legal Standing
for Animals and Advocatessupra note 42 (“[Prudential requirements are] not . . .
constitutional requirement[s], but one[s] that ¢ewan apply at their discretion if they want to
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Prudential requirements also may include prohibgi@gainst claims involving
third party rights and generalized grievan®s:To have standing, a party must
demonstrate an interest that is distinct from therest held by the public at largd.”
Additionally, a plaintiff “must assert his own ldgaghts and interests, and cannot
rest his claim to relief on the legal rights orirgsts of third partied” Each of these
additional standing requirements creates a furtitestacle for those seeking to
protect animals; a plaintiff may not base his clamthe harm done to the rights of
an animal, nor on the general failure of the gowmesnt to provide adequate
protection for an animdl.

Groups attempting to file suit to prevent the ngiatment of animals are
subjected to further assessment than are indiviglaahtiffs.”> Before allowing a
plaintiff-group’s case to proceed, a court will 8ppa three-part test, requiring the
group establish that “(a) its members would othsewhave standing to sue in their
own right®, (b) the interests it seeks to protect are gerntanghe organization’s
purposé’; and (c) neither the claim asserted nor the rebefuested requires the
participation of individual members in the lawsUit. The court may further
consider the group’s duration and activities toed®ine whether they have the
“longevity and indicia of commitment to preventinthumane behavior . . . which
might provide standing to . . . better known orgatibns.” Only upon satisfaction
of all required factors will a court allow a plaffigroup to proceed with its cagé.

kick you out of court, even though you have shohat tyou meet all of the constitutional
requirements.”).

%8ABA, A BLACKLETTER STATEMENT OF FEDERAL ADMINISTRATIVE Law 48 (2004). A
generalized grievance is a grievance “held by thiglip at large,”Animal Lovers Volunteer
Ass'n v. Weinberger765 F.2d 937, 939 (9th Cir. 1985), often regagdithe conduct of
government or the allocation of power in the Fed8sestem,”Flast v. Cohen392 U.S. 83,
106 (1968).

%Weinberger 765 F.2d at 939 (citing Sierra Club v. Morton,540.S 727, 736-41
(1972)).

"Yalley Forge Christian College v. Ams. United faed@ration of Church and State, 454
U.S. 464, 474 (1982) (quoting Warth v. Seldin, 423. 490, 499 (1975)).

"See Weinbergei765 F.2d at 938-39 (holding plaintiff animal riglgroup did not have
standing to sue where the only injury demonstrated to goats removed through “aerial
eradication” by the U.S. Navy).

"2UAW v. Brock, 477 U.S. 274, 282-83 (1986).

™In other words, the constitutional and prudentiefjuirements of standing must be
satisfied. Seelujan v. Defenders of Wildlife, 504 U.S. 555, 56®92).

"Germane” is defined as “in close relationship, mppiate, relative, pertinent.” Humane
Soc'y of the United States v. Hodel, 840 F.2d 45([5.C. Cir. 1988).

1d. at 53.
"Weinbergey 765 F.2d at 939.

'See generallyAnimal Legal Def. Fund v. Glickman, 154 F.3d 426.¢D Cir. 1998)
(finding animal welfare group satisfied all starglirequirements); Animal Welfare Inst. v.
Kreps, 561 F.2d 1002 (D.C. Cir. 1977) (finding eonimental group satisfied all standing
requirements). The degree of evidence necessary to establishistamd cases involving
animals is determined by the stage of trialjan, 504 U.S. at 561. Ihujan, the Court asserts
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The U.S. Court of Appeals cagsmimal Lovers Volunteer Association, Inc. v.
Weinbergef® exemplifies the court system’s unwillingness tudfistanding in cases
involving animals. In this case, Animal Lovers \oteer Association, Inc.
(“ALVA") sued to enjoin the U.S. Navy from contimg its “aerial eradication”
program, which entailed shooting island-bound fegalats from helicopters.
ALVA claimed that the program violated section 433# the National
Environmental Policy Act® However, the court refused to consider this amgum
after finding ALVA had no standing to sue on thiattar in a court of law.

The court considered two areas where standing mayddémonstrated and
determined that ALVA did not satisfy either of tlven 8 First, ALVA did not allege
an injury to any of its membe?$. Recognizing that courts do not find standingnif a
organization merely asserts an “interest in a goblunaccompanied by allegations
of actual injury to members of the organizatiomé ttourt refused to grant standing
to ALVA.# Additionally, because none of ALVA’'s members wissed the goat-
shootings and therefore suffered no “direct sensomyact,” the court refused to

evidentiary requirements for the pleading, sumnjadgment, and final stages of tridd. As

the case progresses, the level of proof that atiffaneeds to show supporting the elements of
standing increases, thus increasing the burdehasetattempting to file suit for the protection
of animals. Id.

"Weinbergey 765 F.2d 937 (9th Cir. 1985).
"Id. at938.

89d. The National Environmental Policy Act of 1969, W2S.C. §§ 4321-4347 (2008),

provides, in relevant part, that:
Congress authorizes and directs that, to the fugtent possible: (1) the policies,
regulations, and public laws of the United StatesIde interpreted and administered
in accordance with the policies set forth in thimgter, and (2) all agencies of the
Federal Government shall (Altilize a systematic, interdisciplinary approachickh
will insure the integrated use of the natural aodi@ sciences and the environmental
design arts in planning and in decisionmaking whitdly have an impact on man's
environment; (B) identify and develop methods anocpdures, in consultation with
the Council on Environmental Quality establisheddogpchapter Il of this chapter,
which will insure that presently unquantified emmvimental amenities and values may
be given appropriate consideration in decisionnmkitiong with economic and
technical considerations; [and] (C) include in gveecommendation or report on
proposals for legislation and other major Federtioas significantly affecting the
quality of the human environment.

42 U.S.C. § 4332. In addition:
The purposes of [the Act] are: To declare a natigudicy which will encourage
productive and enjoyable harmony between man asdehvironment; to promote
efforts which will prevent or eliminate damage e tenvironment and biosphere and
stimulate the health and welfare of man; to entiehunderstanding of the ecological
systems and natural resources important to theoiasind to establish a Council on
Environmental Quality.

42 U.S.C. § 4321.

8Wweinbergey 765 F.2d at 938-39.
#d. at 938.

8)d. (citing California v. Watt, 683 F.2d 1253, 127%H Cir. 1981),rev'd on other
grounds 464 U.S. 312 (1984)).
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distinguish their grievance from that of the gehepublic’'s “generalized

abhorrence” to “the prospect of cruelty to aninidfs. Because generalized
grievances are insufficient to establish standing ao individual injuries were
alleged, the court affirmed the lower court’s rglithat ALVA had no standing to
sue on this matté¥.

International Primate Protection League v. Inst#ufor Behavioral Research,
Inc.® provides another example of the standing bartiethat case, the International
Primate Protection League, a non-profit organizaipecializing in protecting the
well-being of primate&’ and other corporations and individuals petitiotegrevent
the return of abused primates to a research orgtémiz (“Institute”) that used the
animals for scientific research. After an indivil@aimal rights activist witnessed
multiple primates living in unsanitary conditionstiwout adequate food, water, or
veterinary care, the Institute and some of its eygds were investigatéd.During
the investigation and subsequent trial for violasiaf state anti-cruelty lavi8the
National Institute of Health took temporary custadythe primates? Fearing abuse
would continue upon the return of the animals, plentiffs filed a complaint “in
which the plaintiffs purported to speak for ‘theiwn and class interests and as next
friends of seventeen (17) non-human primate$[.]”

84d. at 938-39.
%9d. at 939.

88nt'| Primate Prot. League v. Inst. for BehavioReésearch, Inc., 799 F.2d 934 (4th Cir.
1986).

87According to the International Primate Protecticague website:
The International Primate Protection League [“IPPAkas founded in 1973, and, since
this time, has been working continuously for thdlidveing of primates. IPPL has
Field Representatives in 31 countries. Its AdvidBoard is composed of experts from
the fields of zoology, anthropology, medicine, by, veterinary medicine, and
psychology. Many IPPL officers have lived for lopgriods with primates in their
natural habitats.
International Primate Protection Leagu&bout Us http://www.ippl.org/about.html (last
visited Jan. 31, 2008). For more information abth& International Primate Protection
League, visit its home page at http://www.ippl.org.

8The animal rights activist obtained employment frtre Institute while enrolled as an
undergraduate student, thereby granting him adcesstness the inadequate treatment at the
facilities first-hand.Int’l Primate Prot. Leagug799 F.2d at 936.

8A jury convicted the principal defendant in thenuinal action, Dr. Edward Taub, of one
count of cruelty to animals under Maryland’s antiglty statute.ld. at 935, 937. However,
the Maryland Court of Appeals held that the statlitenot apply to federally funded medical
research programs and reversed the convictldnat 937. See generallyfaub v. State, 463
A.2d 819 (Md. 1983) (reversing conviction of chiesearcher upon finding that state anti-
cruelty laws cannot be used to bring charges aga@searcher where research conducted
under federally funded program).

nt'l Primate Prot. Leagug799 F.2d at 936.
d.
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Alleging violations of the Animal Welfare Aét,the plaintiffs sought designation
by the court as guardians of the primafesThe plaintiffs presented two financial
injuries in an attempt to satisfy the standing iefuents’* First, the court
dismissed the argument that the plaintiffs aretledtito sue to make certain federally
funded organizations abide by the law by “holdihgttpayment of taxes does not
purchase authority to enforce regulatory restnit®® Second, the court
determined that contributions made voluntarily bg plaintiffs to help care for the
animals during the trial did “not establish ‘a paral stake in the outcome of the
controversy” sufficient to establish standiffg.

Two non-financial injuries also proved insufficietat establish standing for the
plaintiffs.”” The plaintiffs argued that they had standing beeghey were:

individuals and members having a personal inteiregshe preservation
and encouragement of civilized and humane treatmeahimals, whose
own aesthetic, conservational, and environmentatésts are specifically
and particularly offended by the matters [in thése&] and which interests,
along with their educational interests, will bergaentally impacted upon
if the relief sought is not granté@.

The court rejected the plaintiffs’ argument, qugtime Supreme Court that “a
mere interest in a problem; no matter how longdtandhe interest and no matter
how qualified the organization is in evaluating theblem, is not sufficient by
itself’ to create standing® Additionally, the court refused the plaintifiSgument
that language of the Animal Welfare Act providediunduals with a private cause of
action!® Explaining that statutory construction providlae basis for whether such
a right exists, the court ruled that “[tjo accotdiptiffs standing to sue by virtue of a
private cause of action would not conform to theasaiof Congress in the Animal
Welfare Act.** Finding the plaintiffs had no standing to sue, ¢bert affirmed the
lower court’s granting of a motion to dismi$s.

Although a few courts have found standing to sueaises where the true victim
is an animal, such outcomes provide nothing moemn tfalse hopes for animal

92Animal Welfare Act of 1970, 7 U.S.C. §§ 2131-2186@6). For a further discussion of
the Animal Welfare Act, sesupraPart V.

%Int’l Primate Prot. League799 F.2d at 936-37.

%|d. at 937-38.

d.

%d. at 938 (quoting Baker v. Carr, 369 U.S. 186, g[852)).
d.

4.

“d.

19, at 940.

103,

193d. at 941.
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activists!®® Inconsistencies and a lack of reasoning basegreredent plague such
decisions®* “Courts simply declare some . . . to have stagdind others to lack
standing, without so much as a passing nod to steblished precedent governing
standing determinations® Thus, cases such &ngling Brother¥® do not open
the courts up to protect animals, but merely “pd@ef a ‘small window for standing’
in certain,very limitedsituations.®’

IV. JUDGES USE OF THESTANDING BARRIER TOPROMOTE THEIR GOAL OF KEEPING
CASESINVOLVING ANIMALS OUT OF THECOURTROOM

Many animal advocates, both individuals and orgations, still have a great
deal of difficulty providing animals with their “gain court,” due to many courts’
highly strict construction of the standing requiesmts!® Courts often choose “to
narrow standing, [to] narrow the rights of indivadsi to come into court bit by bit,”
using both constitutional and prudential arguméfitsStemming from the courts’
desire to keep lawsuits involving animals out of ttourt system, this trend will
continue, making the system even less accessiblnfmal advocate's®

The main reason courts want to limit cases conngrttie rights of animals in the
court system is that such cases seem inconsequesiian the system is already
“overrun” with cases dealing strictly with human teeas!** According to David
Wolfson!*? a fear exists that “to provide greater protectftm animals] would
involve such a large number of lawsuits, casesdirbbefore the courts . . . would
overburden a legal system that is already stret¢begerhaps its capacity at this
point.”** It follows that the courts fear a massive infafxcases brought by animal
activists if a more lenient approach is appliethe standing requirements.

These concerns are unfounded. History has shoatrwthen the law has granted
wider protection where society necessitates, thetsdave not been “overrun” with

1%5ee generallRingling Bros, 317 F.3d 334 (holding a former circus elephametaker
who witnessed the mistreatment of his charges teadisg to sue)Glickman 154 F.3d 426
(holding regular visitors to primate exhibitionsdhstanding when they repeatedly witnessed
primates living in inhumane conditions).

1%4DeCoux,supranote 15, at 682.
109,

106317 F.3d 334.See also Glickmanl54 F.3d 426 (holding regular visitors to primate
exhibitions had standing when they repeatedly iged primates living in inhumane
conditions).

Y% rancionesupranote 17, at 28 (emphasis added).
1%5ee generallgases citedupranote 37.

1%%The Legal Status of Nonhuman Animakupra note 10, at 63 (quoting Professor
Nicholas Robinson, Pace University School of Law).

109y,
Mg, at 62.
2gyllivan & Wolfson,supranote 22.

3The Legal Status of Nonhuman Animalspranote 10, at 62.
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unnecessary lawsuit¥. The complexity of bringing a lawsuit, along withe large
amount of resources required, has, and will comtirto protect the system from
frivolous lawsuits because many are not willingitk a loss should their challenge
prove unsuccessful. This irrational fear is nqustifiable reason for the courts to
continue stretching technicalities in a discretidyaabusive manner to keep animal
activists out of the system.

Another concern the courts may have regardinggaliibg involving animals is the
necessity of using expert witnesses should suchraersies proceed to trial.
Plaintiffs in cases involving the mistreatment ofraals must prove the animal or
animals in question were subjected to physicalrmot®nal pain, or that they were
not provided adequate food, water, exercise, sheltdealthcaré®> Determinations
of this kind often require knowledge of animal areterinary sciences, which most
judges and juries do not poss&$sThus, judges and juries require experts to help
them “wad[e] through the scientific principles itwved” in reaching the correct
outcome’’

Generally judges do not favor the use of experh&gses by opposing parties in
trials for a variety of reasort& First, respectable experts often refuse to ppatie
in litigation because “they distrust[] the adverabprocess to represent their views
in an objective fashion or to expose the scientifith.”*® Second, the practice of
“shopping for experts® by parties offers a high likelihood of biased irasiny that
will be given great weight by the jul$*: Third, use of experts opens the court up to
the possibility of “junk science,” which is “a terdeveloped to describe the type of
expert testimony relied upon by some plaintiffs ethis purported to lack credible

1Good examples of such necessary granting of widestegtion include the
Environmental Movement of the 1970s, the Women'ghi& Movement, the Civil Rights
Movement, protection for sexual harassment, anteption for disabled persondd. at 62,
64.

15%See, e.g.Ringling Bros, 317 F.3d at 335 (finding in favor of a formerpmhant
caretaker who witnessed abuse that had a negatipact on the animals’ behavior);
Glickman 154 F.3d at 438, 444 (holding regular visitorptonate exhibitions had standing
when they repeatedly withessed primates livinqiinumane conditions).

H94.

aren Butler ReisingeCourt-Appointed Expert Panels: A Comparison of TMarels
32 IND. L. Rev. 225, 226 (1998).

185ee generally iddiscussing the use of experts and expert panétsic tort litigation).
194, at 232.

1204, “Shopping for experts is a partisan practice whgrparties select an expert based
on the conformity of the expert’'s opinion to thatrfy’s theory of the case. This practice,
according to commentators, helps obscure the tattier than reveal it for resolution by the
jury.” 1d. Indeed, “[p]lartisan experts . . . often fail farify issues for the jury because the
expert may tailor testimony to meet the needs efdient rather than make a full disclosure.”
Id. at 234.

12kThe great weight given to expert testimony introeld by a party when the issues in
question are relatively precise has been frequeatiticized.” George J. Alexander,
Premature Probate: A Different Perspective on Guamdhip for the Elderly31 San. L.
Rev. 1003, 1017 (1979).
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scientific foundation.*** Finally, courts tend to shy away from the addedt of

expert testimony, which greatly increases the dvemast of litigation'?® This

aversion to expert witnesses provides another mofiir courts to refrain from
allowing cases involving animals past the standiagier.

The current judicial system does not allow manyesadsvolving animals to reach
the courts, and this will not change in the neduriet  Although the fears held by the
courts are not of significant concern, many judd@esl that such concerns are
legitimate®* Additionally, the existing older generation ofiies does not embrace
the concerns held by this country’s younger gei@ratregarding the necessity and
moral duty to protect animal®& Before animal activists can hope for leniencyrfro
the courts in finding standing for cases involvargmals, they will have to wait out
several cycles of justices before the majority shathe growing concerns of the
American people. Because the court system wilkioon change its views regarding
cases involving animals, animal activists mustaadtturn to legislation in order to
provide adequate protection to animals.

V. THE MANY PROBLEMS WITHCURRENTANIMAL PROTECTIONLAWS GENERATE A
NEED FORNEW LEGISLATION THAT PROVIDESMORE INCLUSIVE LANGUAGE AND
IMPROVED ENFORCEMENTM ECHANISMS

The federal government has enacted a variety ol&mpn in an effort to protect
specified animal$?®® The best known exampfé of such legislation is the Animal
Welfare Act of 1970 (“AWA"!2®  The AWA provides recordkeeping,

122Reisingersupranote 117, at 232.

12xExpert testimony ‘contributes substantially’ toetigh cost of litigation.” David J.
Damiani, Proposals for Reform in the Evaluation of Experstiony in Pharmaceutical
Mass Tort Cased3 AB. L.J.Scl. & TECH. 517, 533 (2003).

12%The Legal Status of Nonhuman Animalspranote 10, at 62.

12%0Jur legal system abhors change.” Clayton Géleé& Joyce Tischler, Symposium

Introduction,Confronting Barriers to the Courtroom for Animal vatates 13 ANIMAL L. 13,
19 (2006).

1265ee Animal Welfare Act of 1970, 7 U.S.C. §§ 2131-2158@8); Marine Mammal
Protection Act of 1972, 16 U.S.C. 88 1361-1421H0@&0Endangered Species Act of 1973, 16
U.S.C. 88 1531-1543 (2008).

12'This Note should be read as an overview of defai@nin federal and state protective
legislation in general. This author chooses tbzetithe AWA (as well as other legislation)
throughout this Note to exemplify such deficiencie$his Note should not be read as a
criticism of any one statute in particular, butheatas a criticism of animal protection statutes
in general.

1287 U.S.C. §§ 2131-2156; Karen L. McDonald, Comm@rgating a Private Cause of
Action Against Abusive Animal ReseartB84 U.PA. L. Rev. 399, 402 (1986). According to
Thomas G. Kelch:

[tlhe legislative history of the [AWA] states thainall helpless creatures deserve the

care and protection of a strong and enlightenedigguind that the statute reflects a

philosophy of caring for animals. In addition, thistory states that the legislation is

an effort to demonstrate America’s humanity towasker creatures and establish by
law the humane ethic that animals should be acdotitie basic creature comforts of
adequate housing, ample food, reasonable handdegent sanitation, sufficient
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transportation, and general treatment regulatiarsahimals used in laboratory
research?® Primarily enforced by the U.S. Department of Agture, each

laboratory is required to appoint an Institutiomalimal Committee in charge of
overseeing the treatment of animals used by thalitfa'®* Such committees are
made up of members chosen at the facility’s digmmetmerely requiring the

inclusion of at least one veterinarian and one nexmiot otherwise associated with
that facility’™ The committee is responsible for reporting violas to the

Department of Agriculture, the Secretary of whichaymthen conduct further
investigations and impose penaltt&s.

State governments have also attempted to credteastaprotection for animals
through anti-cruelty statuté® often with inadequate results. Generally, such
statutes “provide the principal . . . legal proi@ctto animals in America” by
classifying animal cruelty as a criminal offerte.In an effort to stop the neglect,
torture, and needless death of animals, such staprovide for penalties including
jail time, fines, counseling, community servicestiition, and seizure of the abused
animal®*® Although intended to protect animals from inhumareatment, along
with the federal animal protections statutes, wesishortcomings within society and
the statutes themselves allow for insufficient ecémnent:*

ventilation, shelter from extremes of weather ardgerature, and adequate veterinary
care including appropriate use of pain-killing dsugSimilarly, the legislative history
of the Animal Welfare Act Amendments of 1976 sta#ssits purposes assuring of
humane treatment of certain animals and increabiagrotection afforded animals in
transit.

Kelch, supranote 15, at 542.

12%\icDonald,supranote 128, at 403.

13%nt'| Primate Prot. League v. Inst. for Behaviof@éesearch, 799 F.2d 934, 939 n.4
(1986) (citing 7 U.S.C. § 2143).

g,

133d. (citing 7 U.S.C. §§ 2134, 2146). Such penaltiey imalude a cease and desist
order, fines up to $1000 per violation per day, esrdoval of mistreated animal&d. (citing 7
U.S.C. 88 2146(a), 2149(b)). However, animals @my removed where “the [suffering]
animal ‘is no longer required by the research ifgcito carry out the research, test, or
experiment for which such animal has been utilizedd. at 939(quoting 7 U.S.C. § 2146(a)).

13350N1A S.WAISMAN ET AL., ANIMAL LAW: CASES ANDMATERIALS 472(3d ed. 2008).

13%9d. while nine states (Alaska, Arkansas, Hawaiihilakansas, Mississippi, North
Dakota, South Dakota, and Utah) maintain only miseienor anti-cruelty laws, forty-one
states and the District of Columbia have estabtide®ny anti-cruelty lawsld. at 472, note
b.

139d. at 472-73.

13¢Those primarily responsible for enforcement of sitete anti-cruelty laws (police and
prosecutors) often harbor resentment against haviegforce what they deem as trivial laws,
and do not always receive adequate trainildgat 475. In addition, community pressures and
financial restraints may also hamper anti-crueliy lenforcement, as many citizens may
consider the use of resources to provide for angagd as a waste of tax dollais.
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A. Current Animal Protective Legislation Has LiedtApplicability that Does Not
Allow for Adequate Protection of All Animals in lesary Circumstances

One general problem with many animal protectiortusta is their limited
application. At both the federal and state levitlese statutes significantly limit the
type of animals deemed worthy of such protectton. For example, the U.S.
Department of Agriculture explicitly excludes birdats, mice, horses (except when
used for research), and other farm animals fromAW8A. %8 Similarly, many state
statutes exclude several varieties of fowl and endorced only in situations
involving dogs, cats, and hors&%.Such pervasive exceptions and limitations render
the statutes useless for the protection of numeainirals'*°

Limited applicability problems also arise under tbentext of the type of
activities regulated or prohibited under the stgutMany protective statutes apply
only in select circumstancé8. The federal Marine Mammal Protection Act of
19722 for instance, allows for government mandated etteeg to its taking and
importation prohibitions for scientific researchybic displays, commercial fishing
operations, photography, education, and comm@étcAdditionally, many state anti-
cruelty statutes do not apply to treatment of famimals during “customary farming
practices.** According to Sullivan and Wolfson, “[a]lthoughl difty states

13See generallyanimal Legal Def. Fund, Inc. v. Espy, 23 F.3d 49B. Cir. 1994)
(holding animal welfare groups and individuals diot have standing to sue to expand the
definition of “animals” to include birds, rats, andce). “Most anti-cruelty laws . . . [exclude]
whole classes of animals, such as wildlife or famimals.” WAISMAN, supranote 133, at
474.

1389 C.F.R. § 1.1 (2008). The Department of Agrictdefines “animal” for purposes of
the AWA as:
[Alny live or dead dog, cat, nonhuman primate, gairpig, hamster, rabbit, or any
other warmblooded animal, which is being used,sointended for use for research,
teaching, testing, experimentation, or exhibitioargmses, or as a pet. This term
excludes birds, rats of the genus Rattus, and ofitke genus Mus, bred for use in
research; horses not used for research purposgsther farm animals, such as, but
not limited to, livestock or poultry used or intentdfor use as food or fiber, or
livestock or poultry used or intended for use faproving animal nutrition, breeding,
management, or production efficiency, or for impngvthe quality of food or fiber.
Id.

13%David J. WolfsonBeyond the Law: Agribusiness and the Systemic Abugmimals
Raised for Food or Food Productipf ANIMAL L. 123, 131 (1996).

140see id See generallyTaub v. State, 463 A.2d 819 (1983) (holding Marglaamnti-
cruelty statute does not apply to animals useéderally funded scientific research).

1IMost state anticruelty laws exclude “traditionaterinary practices; animals used for
medical, educational or scientific research; huptfishing and trapping; animals and specific
practices used in agricultural industries; pesttrmdn animals and practices used in
entertainment . . . [and] animal training method#/AISMAN, supranote 133, at 474.

14216 U.S.C. §§ 1361-1421h (2008).

143d. § 1371(a)(1). SeeAnimal Welfare Inst. v. Kreps, 561 F.2d 1002, 1q@4C. Cir.
1977); WAISMAN, supranote 133, at 654.

14sullivan & Wolfson,supranote 22, at 154-55.
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currently have criminal laws . . . prohibiting . cruelty to animals, these laws have
not . . . limited in any way even the cruelest feagnpractices. A majority of states
simply exclude ‘customary’ farming practices froegal restriction**

The AWA provides another example of applicabilitplplems. The goal of the
AWA is to “ensure that animals intended for usedésearch facilities are provided
humane care and treatmetMt” However, “[tlhhe AWA explicitly asserts that
‘[nJothing in this Act . . . shall be construed asthorizing the Secretary [of
Agriculture] to promulgate rules, regulations, orders with regard to design,
outlines, guidelines, or performance of actual aede or experimentation by a
research facility.®’ In essence, regulation under the AWA only allofes
protection before and after experiments; animadsvatually defenseless during the
most critical phas&? Viewed by many as deficient, this approach is etimmes
described as allowing regulators to “peer throughwindow of the laboratory door,
[while] the scientist still holds the key to thecko”'4°

Such limiting exceptions do not belong in effectaimal protection statutes.
The majority of animals excluded from particulaatates are precisely those
requiring the most protection regarding the reguaactivity. For instance, the
Humane Methods of Slaughter Act of 1958B8,which “requires that livestock
slaughter ‘be carried out only by humane methodgirevent ‘needless suffering,”
excludes chickens from protectibh. Because approximately seven billion broiler
chickens are slaughtered each year in the Unitede&t this statute provides
insufficient protection for all affected animaf. Comparable discrepancies plague
many of the animal protection statutes currentlyoperation, necessitating more
inclusive legislation to provide for realizationtbiir intended purpose¥.

Similarly, those activities which are excluded frarertain regulatory statutes
generally take place where the affected animaldratee most danger of suffering
inhumane treatment. “Customary” farm practicessnegt from most state anti-
cruelty statutes, often consist of unimaginably etrpractices® Many such
practices include castration and tail removal @fspivithout anesthetic, housing of

149,

148\icDonald,supranote 128, at 404 (citing U.S.C. § 2131).

14730RDAN CURNUTT, ANIMALS AND THE LAW: A SOURCEBOOK471 (2001).
148,

1494,

1507 U.S.C. 8§ 1901-1906.

54wolfson, supranote 139, at 126.

1%3d. at 131.

153F0r instance, the purpose of the Humane Method8aafghter Act of 1958 is to prevent
the “needless suffering” of livestock and “that glaughtering of livestock and the handling
of livestock in connection with slaughter shall ¢aried out only by humane methods.” 7
U.S.C. § 1901 (2006). The stated purpose of theAA¥\to ensure the humane treatment and
transport of animals used in research, used foibitikdn, or kept as pets. 7 U.S.C. § 2131
(2006).

154Volfson, supranote 139, at 133-34.
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sows in gestation craté®, abuse of “downed” and young cattle, providing
inadequate nourishment and living space to vealesat® and various abuses of
poultry®” Similarly, research studies exempted from AWAutation often include
extremely cruel and painful inflictions of injuries defenseless animals, such as
severing nerves in primates’ limbs to study theetff of stroke® or intentionally
causing head injurie$? In allowing such broad exemptions under the lagguof
the statute, a great deal of destructive behasiatlowed to slip through unimpeded
by regulation, much to the detriment of the “pro¢e animals:®

Limited applicability problems can be remedied hyirg greater control to
enforcement agencies through statutory provisiokksing the AWA again as an
example, current law does not allow the governnterttave any regulation power

159d. at 134 (“[Pligs are castrated and have their tadisoved without anesthetic.
Moreover, gestating (pregnant) sows and farrowbighing) sows are housed in stalls where
they are unable to turn around. Such intensiveifay practices result in health problems,
including lameness or high death rates, which ggeavated by uncontrolled genetic selection
for production traits such as rapid growth. Gemptioblems are increasing; some pigs are so
excitable that quiet humane handling at the slaargtiant is very difficult.”).

158d. (“Agribusiness subjects cattle of all ages to inanm practices. For example, day-
old baby calves are transported from the dairy feafore they are able to walk, resulting in
calves being thrown, dragged, or trampled. Théfice is becoming increasingly accepted at
dairies in some parts of the country. Furthermoattle farmers often drag downed, crippled
cows and will sell cows for slaughter when they atgssically unfit to travel. Some
communities consider this an accepted practicermsgt good producers condemn the abuse
of downers. Most downer cows are emaciated ooor physical condition before they leave
the farm. Veal calves are housed in stalls whieeg tare unable to turn around. The calves
are fed a liquid diet that does not allow the ndrfuaction of the calf's rumen. In addition,
cattle are dehorned, castrated and hot-iron branitadut anesthetic.”).

1%7d. (“Poultry are also victims of cruel husbandry piees, such as the removal of
chicken’s beaks. Additionally, the starvation afihg hens to make them enter the next
laying cycle is a common practice. This is terrffecced moulting.” Egg layers are housed
without access to a nest box in a manner that doeallow the birds a full range of motion.
Another common practice is the disposal of malelchor live unhatched eggs by suffocation.
Agribusiness does not restrict its cruel practtoeshickens. For example, geese are force-fed
for thefoie grastrade by pump-feeding food down the birds’ thrdats

158nt'| Primate Prot. League v. Inst. for BehavioResearch, Inc., 799 F.2d 934, 936 (4th
Cir. 1986) (“Taub, the chief of the Behavioral Rigyy Center of the Institute of Behavioral
Research (IBR), was studying the capacity of moskeylearn to use a limb after nerves had
been severed. Funded by the National Institutéseaith (NIH), the project amplified Taub’s
earlier research in this area and attempted todésdenefits for the rehabilitation of human
patients suffering from a serious neurological ipjsuch as a stroke.”).

1%McDonald, supra note 128, at 404 (“In head injury tests at the @rsity of
Pennsylvania, precise amounts of pressure wergedpjol monkeys’ heads with a pneumatic
hammer-like mechanism. Helmets that had been placethe monkeys’ heads were then
removed by the researchers with hammers and chibeis raising serious doubts about the
validity of the researchers’ findings as well asi@grns about the level of pain to which the
monkeys were subjected.”).

1%0see generally id[demonstrating a variety of abuse suffered by afsrat the hands of
scientific researchers).
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over the research experiment itséf.Animals, therefore, are left to the mercy of the
scientists, who often heed no concern to the wailhdp of their subject¥? Reform

to animal protection statutes can give limited diion to those regulated to conduct
their business as they choose while enabling thergment to intercede should such
conduct overstep the bounds of humanity. This banaccomplished by new
legislation providing sufficiently broad oversigiot enforcement agencies to provide
the intended protection to all animals covered ly tegulations. Applying such
standards to all protective animal legislation wéfford some much-needed
protection to those animals at risk while stilloaing enough discretion for
scientists and others subject to regulation toycam “business as usual” with
minimal interference.

B. Peer Enforcement of Protective Animal RegutegiShield Industries Using
Animals from Objective Enforcement, Allowing Suwdiuktries to Disregard Such
Regulations

Animal protection regulations are primarily enfaidey administrative agencies
through the use of oversight committé®sSuch systems of implementation do not
lead to adequate enforcement largely due to theeopakf such committees, which
consist primarily of others involved in that ardaegulated conducf? This system,
known as “peer review,” allows a great deal of appaty for disregard of such
regulations'®®

Peer review is an ineffective means of carrying anitmal protection statutes.
The assumption that fellow overseers will satisfabt perform their review allows
frequent opportunity for abuses to be overlookedTaub v. Staté® an animal care
committee “assumed that the treatment of the [alsinmaa research facility] were
satisfactory simply because the laboratory had lespected by the Department of

181CyURNUTT, supranote 147, at 471.

%2\iany scientists do not regard the treatment ofrthesearch subjects as important.
Their only concern is the outcome of such experimidvicDonald supranote 128, at 404.

183=0r example, the Marine Mammal Protection Act 074916 U.S.C. §§ 1361-1421h
(2006), and the Endangered Species Act of 1973UXBC. 8§ 1531-1543 (2006), are
administered by the Department of Commerce “throuble National Oceanic and
Atmospheric Administration and the [National Marifgésheries Service] . . . and the
Department of the Interior, through the [U.S.] Faid Wildlife Service.” WWISMAN, supra
note 133, at 620, 653 (citing 16 U.S.C. 88 1362(1583(a) (2006)). The Animal and Plant
Health Inspection Service is in charge of managfregAnimal Welfare Act of 1970 U.S.C.
8§ 2131-2156 (2006). United States Department africAlture, About APHIS
http://www.aphis.usda.gov/about_aphis/ (last vikidov. 3, 2008). SeeRobert J. Masonis,
Comment, The Improved Standards for Laboratory Animals Act arfte tProposed
Regulations: A Glimmer of Hope in the Battle AgtiAbusive Animal Researchi6 B.C.
ENvTL. AFF. L. Rev. 149, 176-78 (1988). For enforcement of staté-anoelty laws, see
WAISMAN, supranote 133.

184\ cDonald,supranote 128, at 402-08.
169,
168463 A.2d 819 (Md. 1983).
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Agriculture and the project was funded by the [badil Institutes of Health]**
Additionally, as fellow participators in a partiawltrade, committee members are
likely to defer to decisions of those they are @wmg, and may not find fault in
inhumane customs. Thus, peer review provides ngthiore than a one-sided check
on regulated organizations and activities, prowgditile to no benefit for the animals
those regulations were created to prot&ct.

While new administrative agencies should be graptagler over implementation
of protective legislation, committees within thenadistrative agencies should
remain primarily responsible for oversight of theatment of animals. However, the
composition of such committees is in need of restmng. Many of these
committees are made up of scientists or tradesmeértmse with something to lose
should the laboratory or business come under legailtiny’®® “In Sweden a
scientist must receive the approval of an oversighinmittee consisting of a
scientist, a technician, and a layperson beforeinbégy an experiment on
animals.®”® Animal protection statutes should be reformed cteate similar
requirements for all oversight committees respdasiior ensuring the humane
treatment of animals. The addition of multiple gdaysons would provide a
viewpoint more in accordance with society as a whak to what constitutes
inhumane treatment, rather than merely that of sbientific or other business
community. Animals could count on these unbiaseshrodtee members to object
when otherwise traditional trade practices prowekand unnecessary.

18"McDonald,supranote 128, at 406 (citinfhe Use of Animals in Medical Research and
Testing: Hearing Before the Subcomm. on SciencedReh and Technology of the H. Comm.
on Science and Technolodd7th Cong. 43 (1981) (statement of Alex Pach&wirperson,
People for Ethical Treatment of Animals)).

18801 example, the United States General Accountifigéconcluded:
Incomplete and inconsistent inspection records maddfficult to determine the
frequency and scope of humane handling and slaugitiations. [The Food Safety
and Inspection Service] was unable to producesast 4 of its inspection records that
document violations of the Humane Methods of SlaeighAct (HMSA) and
implementing regulations. Also, inspectors did aletays document violations of the
HMSA . . . [and] the records that FSIS provided dat consistently document the
scope and severity of each incident.
U.S. GEN. ACCOUNTING OFFICE, REPORT TOCONGRESSIONALREQUESTERS HUMANE METHODS
OF SLAUGHTER ACT: USDA HAS ADDRESSEDSOME PROBLEMS BUTSTILL FACESENFORCEMENT
CHALLENGES 1 (2004).

1%Masonis supranote 163, at 177.

1"%cDonald, supra note 128, at 432 n.62 (citing Karl Johan ObriSkyedish Law on
Laboratory Animalsin SCIENTIFIC PERSPECTIVES ONANIMAL WELFARE 56-58(W. Jean Dodds
& F. Barbara Orlans eds., 1982)). “If the proposegeriment does not adequately account
for the animals’ interests, the committee workshwilhe scientist to develop an alternate
experimental method. Further, the local healthhauties receive reports on each
experiment.” Id.
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C. Delegation of Enforcement Responsibility toe&vSeparate Departments and
Agencies Provides Inadequate Enforcement and MaglBcated to One Primary
Department

While the AWA and other animal protection statutesre created with good
intentions, the current mode of enforcement throaghultitude of separate agencies
has led to a disjointed and inefficient effort. r Fastance, at the federal level, the
Humane Methods of Slaughter Act and the AWA areoerd by the U.S.
Department of Agriculturé! while the Marine Mammal Protection Act is enforced
by the U.S. Department of Commerce through the ddati Marine Fisheries
Service!”? Additionally, enforcement of the Endangered SeecAct is “split
between the [Department] of the Interior . . . #mel [Department] of Commercé’
State enforcement is also divided among departmeuath as in New Jersey where
oversight of the “health and well-being” of liveskois executed by the New Jersey
Department of Agriculturé’* while animal control, animal facility inspectioand
veterinary supervision are all managed through\tbe Jersey Department of Health
and Senior Serviceé$

Due to these broad distributions of responsibilityych opportunity exists for
careless and disorganized “enforcement” of animatigation statute§? Because of

"Humane Methods of Slaughter Act of 1958, 7 U.S.&.1801-1906 (2006); Animal
Welfare Act of 1970, 7 U.S.C. 88 2131-2156 (2006).

1250 C.F.R. § 216.8 (2008).

1"waisman, supranote 133, at 620. Under the Department of theribttethe U.S. Fish
and Wildlife Service is responsible for “listingespes and designating their critical habitat”
for all threatened and endangered species, “exbege species over which the Secretary of
Commerce was granted jurisdiction by an executeerganization in 1970. Commerce
oversees most marine species, including anadrofigiuffish that migrate from freshwater to
saltwater), but excepting marine birds and seastteld. This responsibility is delegated
from the Secretary of Commerce to the National Mafisheries Serviceld.

"State of New Jersey Department of Agriculturedbout the Division
http://www.state.nj.us/agriculture/divisions/ah/abqlast visited Oct. 31, 2008).
The Division of Animal Health [under the Departmeuft Agriculture] maintains
disease control programs to protect the health vagitl being of livestock in New
Jersey. The division tracks information about enmgrgliseases around the world that
may impact the Garden State, conducts epidemiabdgnvestigations of livestock
diseases and drug residues, operates an anim#i desnostic laboratory, manages a
contagious equine metritis quarantine facility ionlg Valley for imported horses and
supports an aggressive Johne'’s disease contralgmnog
Id.

1State of New Jersey Department of Health and SeB@wices,Office of Animal
Welfare http://www.state.nj.us/health/animalwelfare/indgsml (last visited Oct. 31, 2008).
Under the Department of Health and Senior services:
The Office of Animal Welfare is dedicated to proingtand protecting the health,
safety and welfare of companion animals in theestdtNew Jersey. The Office of
Animal Welfare works to promote responsible peecand to ensure that pets do not
suffer due to abuse, neglect or lack of proper.care
Id.

17%5eeMcDonald,supranote 128at 406 (citingThe Use of Animals in Medical Research
and Testing: Hearing Before the Subcomm. on ScjgResearch and Technology of the H.
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this, the protection of animals requires new ledish that creates individualized
agencies to enforce both existing and new animateptions statutes, under the
direction of one specific departmént. This will alleviate problems of
miscommunication between the agencies, as well edgddd reliance on other
agencies’ findings’™®

The USDA'’s enforcement of the AWA provides a clexample of why an
increase in oversight and power for regulatory agenis not adequate and
enforcement must be regulated under one primarartiegnt (specifically the U.S.
Department of the Interior, at the federal leveid ahe Department of Natural
Resources, or its equivalent, in each state). rmaim problem with the AWA does
not lie solely with the USDA’s lack opower to regulate use of animals in
agriculture and science, but also its lackwiflingnessto enforce regulationg?
“Congress, concerned with the [AWA's] poor enforen has often had to foist

Comm. on Science and Technolo@yth Cong. 43 (1981) (statement of Alex Pacheco,
Chairperson, People for Ethical Treatment of Ansjal

" This system can be modeled after the Victoria, #alist Bureau of Animal Welfare. In
Victoria:
[the Bureau of Animal Welfare is located in theoBécurity Victoria branch of the
Department of Primary Industries. It was formedeothe focal point for liaison, co-
ordination and co-operation in animal welfare mattebetween the states,
Commonwealth governments, local government and aniwelfare agencies in
Victoria. The functions of the Bureau are to: {pfide administrative and technical
support to the Victorian Animal Welfare Advisory @mittee (AWAC), Domestic
Animals Management Implementation Committee (DAMI®Yildlife and Small
Consultancies Animal Ethics Committee, Preventib@muelty to Animals Inspectors
Group, Animal Ethics Committee Advisory Committeadathe Responsible Pet
Ownership Education Advisory Committee[; rlesolgsues raised by animal welfare
agencies and organisations responsible for animelfare and management][;
flacilitate the operation of the Prevention of Gtyéo Animals Act 1986, Prevention
of Cruelty to Animals Regulations 1997, Domestierd and Nuisance) Animals Act
1994, Domestic (Feral and Nuisance) Animals Regat 2005, Impounding
Livestock Act 1994 and Impounding Livestock Regolas 2008[; rleview and
develop codes of practice, guidelines and standardhe protection and promotion
of good welfare for all animals[; p]rovide advice Municipalities to facilitate their
implementation of theDomestic (Feral and Nuisance) Animals Act 1994, the
Domestic (Feral & Nuisance) Animals Regulations @98nd the Impounding
Livestock Act 1994[; rlegulate the use of animagésearch and teaching[; p]rovide
representation on the Primary Industry Standing @itee’s Animal Welfare
Committee to liaise with animal welfare represemést from Australian and New
Zealand governments, the CSIRO, and Animal Healibtralia[; and m]onitor animal
welfare developments in other states/territoriesintries, research organisations and
welfare organisations.
Department of Primary IndustriesAgriculture, Food & Forestry: Animal Welfare
http://www.dpi.vic.gov.au/dpi/nrenfa.nsf (follow ‘Amals & Livestock” hyperlink; then
follow “Animal Welfare” hyperlink) (last visited Gc31, 2008).

1"81cDonald,supranote 128, at 406 (citinfhe Use of Animals in Medical Research and
Testing: Hearing Before the Subcomm. on SciencedReh and Technology of the H. Comm.
on Science and Technolodd7th Cong. 43 (1981) (statement of Alex Pach&wirperson,
People for Ethical Treatment of Animals)).

1%sullivan & Wolfson,supranote 22, at 166-67.
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more money upon the [USDA] than requested, dematisty what appears to be the
USDA'’s fundamental disinterest in the task.”However, the USDA still maintains
only 110 inspectors to oversee over 10,000 licensmilities!® The USDA's
obvious apathetic attitude toward enforcement ef ANWA necessitates the transfer
of control to new agencies made up of people withas to the “business” of
animal exploitation.

The USDA, as the primary enforcer of the AWA, istrikely to strictly
implement many of the regulations provided forhim federal statuté? The USDA
is “entrusted primarily with promoting agricultuneot just regulating it. Moreover,
the promotion of agriculture has increasingly metm@ promotion of corporate
agribusiness®® The economic priority of the USDA is further esitted by a 2008
USDA News Release, which quotes Agricultural SeaseMike Johanns as saying:

[President Bush'’s] agricultural budget provides ampnt resources that
are necessary to promote economic opportunities tandreserve our
commitment to our farmers, ranchers, rural citizemsl families in need.
This budget aims to enhance our country’s vibragfitieulture] economy,
advance renewable energy, protect America’'s foogplgu improve
nutrition and health, and conserve our naturaluess'®*

The news release, which does not mention animafaveeleven in passing,
commends the budget as meeting “the Department'st ingportant priorities®®
As such, the department has been in a sense “edtioy the agricultural industry’s
economic motive, leading to lenient enforcemen\WfA regulations'®

This “capture” of the USDA by the agricultural boess industry is further
demonstrated by the makeup of much of the USDAqmeral. Many employed by
the USDA have current or recent ties with manyhaf brganizations the AWA is

180d. at 167.

18Yq,

182 elch, supranote 15, at 543.

183%5yllivan & Wolfson,supranote 22, at 159.

189press Release, USDA, News Release No. 0024.07 §F2b07).
189,

188 elch, supranote 15, at 543. One author writes:
Unfortunately, the USDA has a conflict of interesid their ties to big agribusiness
win out against the suffering of animals who aresidered to be mere property in the
American legal system. This conflict stems frone tfact that the USDA must
“promote and police American agriculture.” Latelge USDA has focused more on
this promotion due to “the beef industry’s largendtions to the Republican Party, and
its political appointees.” However, both politigarties are vulnerable to the financial
lobbying of the meat industry.
Robyn Mallon,The Deplorable Standard of Living Faced by Farmednfals in America’s
Meat Industry and How to Improve Conditions by Hiiating the Corporate Farm9 MicH
St.U.J.MED. & L. 389, 412 (2005).
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meant to regulate, as well as to economic and bssiworiented group®. Three
examples include the Deputy Secretary of AgriceltGhuck Conner, Deputy Under
Secretary for Farm and Foreign Agricultural Sersiddoyd D. Gaibler, and the
Deputy Under Secretary for Marketing and RegulatBrggrams J. Burton Eller,
Jr!% Mr. Conner has a degree in Agricultural Econonging, prior to his current
position, was president of the Corn Refiners Assomit® and served on the
National Economic Councif® Mr. Gaibler also holds a degree in Agricultural
Economics and is the former vice president of tigeicultural Retailers Association
and the International Dairy Foods Association, forther executive director of the
National Cheese Institute/American Butter Instifiite Mr. Eller’s credentials boast
“a variety of executive posts with the National fzahen’s Association, including
Executive Vice President and Chief Operating Offid& Such associations,
especially with the National Cattlemen’s Associatiexemplify the USDA's strong
attachment to the economic and “big business” dspacagriculture that lead to its
lenient enforcement of AWA regulatiofs.

The interests of animals would be better servedytanting sole enforcement
responsibility of protective animal legislationttte U.S. Department of the Interior
for a variety of reason$! First, this Department is already responsible for
enforcement of some animal related statutes; assjgresponsibility for all such
statutes to one department allows for less oppitytdar miscommunication and

1875ee generallyUSDA, USDA Biographies http://www.usda.gov/wps/portal/lut/p/
_S.7_0_AJ/7_0_10B?contentidonly=true&contentid=udias.xml (last visited Oct. 31,
2008).

#44.

18%The Corn Refiner's Association is “a national traasociation representing the corn
refining industry.” USDA, USDA Biographies Acting Secretary of Agriculture Chuck
Conner http://www.usda.gov/wps/portal/lut/p/_s.7_0_A/07 10B?contentidonly=true&cont
entid=bios_conner_new.xml (last visited Oct. 31020

1994,

191ysSDA, USDA BiographiesFloyd D. Gaibler Deputy Under Secretary for Farmdan
Foreign Agricultural Services http://lwww.usda.gov/wps/portal/lut/p/_s.7_0_A/0710B?
contentidonly=true&contentid=bios_gaibler.xml (lagited Oct. 31, 2008).

192ySDA, USDA BiographiesJ. Burton Eller, Jr. Deputy Under Secretary for fieting
and Regulatory Programs http://www.usda.gov/wps/portal/lut/p/ _s.7_0_A/710B?
contentidonly=true& content id=bios_eller.xml (lagsited Oct. 31, 2008).

193The National Cattlemen’s Beef Association “workisjincrease profit opportunities for
cattle and beef producers by enhancing the bustii@sate and building consumer demand.”
National Cattlemen’s Beef Association, http://wweelfusa.org (last visited Oct. 31, 2008).

%mplementation of such federal legislation is jfisti under the Commerce Power of the
federal government. The U.S. Constitution provitteg Congress shall have the power “[t]o
regulate Commerce with foreign Nations, armdong the several Stateend with the Indian
Tribes.” U.S.ConsT. art. I, § 8, cl. 3 (emphasis added). Accordinglyy use of animals
transported across state lines, including for adfrice, entertainment, or scientific research,
may be regulated by the federal government.
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better allocation of resourcé$. Next, unlike the Department of Agriculture, the
Department of the Interior has a mission to protesburces, rather than determine
the best way to utilize them for greatest econdueigefit'®® Thus, the Department of
the Interior would not have any conflicts of intsrén enforcing regulations that
protect animals used in economic enterprises. thadilly, the general personnel
makeup of the Department does not include thoske tiés to agribusiness or other
groups that may have goals detrimental to anintarésts”” This alleviates some
concerns of ulterior motives or outside influeneading to lenient and insufficient
enforcement?®

The five goals proclaimed by the Department of thierior provide further
evidence that enforcement of animal use regulatghmsild be their responsibility.
First, the Department seeks to “[p]rotect the NaSo[n]atural, [c]ultural, and
[h]eritage [r]lesourcest® As such, protection of animals fits neatly inbe toverall
departmental scheme. Second, the Department stiiv§{m]anage [r]lesources to
[p]Jromote [rlesponsible [u]se and [s]ustain a [digric [e]conomy.*® This goal
covers the use of animals in many different ecocomnterprises, including
agriculture, entertainment, and scientific researdiird, the Department’s goal to
“[p]rovide recreation opportunities for America” stuinclude regulation of animal
use for entertainment purposes, including suclvities as public animal showcases
and horseback riding in national pafRs.The Department’s fourth goal of serving
communities by “[s]afeguard[ing] lives, propertydaassets, advanc[ing] scientific
knowledge, and improv[ing] the quality of life fmommunities we serve” plays
directly into the use of animals in scientific rasgn?®> More important, however, is
the clear connection between this goal and thethaleprotective regulation plays in
bettering society as a whole due to the conneckietween animal abuse and
violence towards other peo®. Finally, the goal to “[m]anage the Department to
be highly skilled, accountable, modern, functiopatitegrated, citizen-centered and
result-oriented” would provide the tools necesdarythe efficient enforcement of

1%The United States Department of the Interior igiaky responsible for enforcement of
the Endangered Species Act of 1973, 16 U.S.C. 83-1544 (2008).SeeWAISMAN, supra
note 173.

19The mission of the Department of the Interior i$'pootect and provide access to our
Nation’s natural and cultural heritagand honor our trust responsibilities to Indiarb@&s and
our commitments to island communities” (emphasideal. U.S. Department of the Interior,
DOI Mission http://www.doi.gov/secretary/mission.html (lagtited Oct. 31, 2008).

19"See generally).S. Department of the InterioROl Key Officials http://www.doi.gov/
secretary/officials.html (last visited Oct. 31, 300

198 elch, supranote 15, at 543.

19%SeeU.S. Department of the Intericsyupranote 196.
200,

g,

202| d

235ee generallgources citedupranote 19.
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animal protection law&* Thus, the goals already in place by the Departrogthe
Interior provide an ideal structure for the enfanesmt of animal protection laws.

In accordance with the above suggestions for eafoent of federal legislation,
enforcement of state animal regulatory laws wouwdbst conducted by each state’s
Department of Natural Resources (or equivalent deynt). The structures and
missions of these departments closely resemblecthtite U.S. Department of the
Interior?® For instance, the Ohio Department of Natural Reses was created to
“[put] into execution a long term comprehensive mpland program for the
development and wise use of the natural resourtéiseostate, to the end that the
health, happiness and wholesome enjoyment of fifth@ people of Ohio may be
further encouraged® In carrying out this “plan and program,” the Depzent
enforces laws regulating resource management, eticngevelopment, recreation,
and health and safety. Just as the similarly organU.S. Department of the Interior
is best suited to enforce protective animal legista thus are the comparable state
Departments of Natural Resources.

VI. SUGGESTEDLEGISLATIVE MODEL

The following suggested legislative model will hdédpvmakers in drafting more
inclusive and efficient legislation for the protect of animals. In accepting all of
the provisions of this model, federal legislatoridl ensure their goal of protecting
“helpless creature€” Lawmakers at the state level may also utilize rtiualel by
implementing the definitions, regulations, and eight methods into their state’'s
current anti-cruelty laws or in creation of new fawJsing the model as a guideline
in drafting legislation will help alleviate many tfie problems of enforcement and
exclusion that currently exist in animal protectgiatutes.

245eel.S. Department of the Interissypranote 196.

25%5ee generallyMaryland Department of Natural Resourc€@yr Mission: Maryland
Dept. of Natural Resourcesttp://www.dnr.state.md.us/mission.asp (lastteiOct. 31,
2008) (“The Department of Natural Resources preserprotects, enhances and restores
Maryland’s natural resources for the wise use amdyenent of all citizens.”); Washington
State Department of Natural ResourcesWelcome to Washington DNR
http://www.dnr.wa.gov/AboutDNR/Pages/Home.aspx t(fisited Oct. 31, 2008) (stating a
mission “[tjo provide professional, forward-lookirglewardship of our state lands, natural
resources, and environment . . . [and] [tjo proJiggdership in creating a sustainable future
for the Trusts and all citizens.”); Wisconsin Depant of Natural ResourceBNR Mission
Statement http://www.dnr.state.wi.us/aboutdnr/missionstagatrhtml (last visited Nov. 16,
2008) (stating a mission “[tJo protect and enhapae natural resources: our air, land and
water; our wildlife, fish and forests and the eateyns that sustain all life. To provide a
healthy, sustainable environment and a full rarfgeutdoor opportunities. To ensure the right
of all people to use and enjoy these resourcesein tvork and leisure. To work with people
to understand each other's views and to carry leaitpublic will. And in this partnership
consider the future and generations to follow.”).

2%0hio  Department of Natural Resources, http://wwwstate.oh.us/aboutus/tabid/
10748/Default.aspx, (last visited Nov. 3, 2008)eTOhio Department of Natural Resources
states as its mission: “To ensure a balance betwéss use and protection of our natural
resources for the benefit of allld.

2%Kelch, supranote 15, at 542.
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() No person, institution, or corporation may ggb an animal to unnecessarily
painful, cruel, or inhumane treatment.

(A) “Animal” includes all creatures, including doste, feral, and wild,
that are neither humans nor plants, whether waond#d or cold-blooded,
including, but not limited to, non-human mammaégptiles, birds, amphibians, fish,
and all sentient beings. This definition shall i@rowed only in those situations
where a broad definition will produce absurd or asgible results. This definition
shall not be read to include viruses, bacteria,celhilar organisms, or other
microorganisms. This definition shall be read telude those animals created
through genetic manipulation, in accordance with flection.

(B) Inhumane treatment includes, but is not limited (1) treatment that
causes unnecessary or intense pain, (2) extendmivat®on of basic necessities,
including, but not limited to, food, water, compamship, adequate shelter, medical
treatment, and exercise, (3) treatment that capsgshological and emotional
instability, and (4) treatment that leads to unseeey or painful death.

(C) “Unnecessary pain” is defined as pain thatasabsolutely necessary in
the course of treatment to ensure a benefit tatimal itself. Intense pain that does
not produce a benefit for the animal itself, butrehg provides a benefit to those
utilizing the animal for economic or intellectuadig, constitutes unnecessary pain
and is prohibited under this statute. Unnecesggaity shall not be read as limited by
the definition of intense pain.

(D) “Intense pain” is defined as pain exceedihg timits of humanity,
either directly resulting from method of inflictioar indirectly caused thereby,
resulting in such physical or mental suffering@sainount to cruelty or torture.

(I “Person, institution, or corporation” includebut is not limited to, any
individual, commercial and non-commercial estalfiehts, schools, laboratories,
research centers, medical centers, military orgdioizs, farms, parks, circuses and
other amusement establishments, zoos, and fisheries

(111 This statute hereby establishes a DivisionAmiimal Welfare, created under
the United States Department of the Interior, toelstablished no less than nine
months after passage of this statute.

(A) The Division of Animal Welfare will overse&e enforcement of this
statute to ensure the humane treatment of animals.

(B) The Division of Animal Welfare may create leswagencies to help
with enforcement of this statute, all of which widport to the Division of Animal
Welfare.

(C) The Division of Animal Welfare and its lowegencies will have
supreme authority over the treatment of animallsjest only to the oversight of the
Secretary of the United States Department of theribr; a person, institution, or
corporation subject to this statute may submit respexplaining their use of animals
prior to a final determination. Nothing in thiscsien shall be construed to allow
leniency when determining whether treatment islcinbumane, or unnecessary due
to the motivation of the use of the animal.

(D) Individual oversight committees shall be resgible for initial
investigation of each person, institution, and ocoation. These committees shall be
established by the Division of Animal Welfare oryaof its designated lower
agencies. Each committee shall consist of no fleas a ten percent makeup of
laypersons unaffiliated with the person, institatioor corporation under
investigation, no less than two veterinarians, aondless than a seventy percent



166 CLEVELAND STATE LAW REVIEW [Vol. 57:137

makeup of persons unaffiliated with the persontitition, or corporation under
investigation.

(1) Veterinarians participating on oversight come@s must be currently
licensed by a state veterinary medical licensingrdaegistered under the American
Association of Veterinary State Boards. The vetaian must currently be in good
standing under the state veterinary licensing b&@arm which his or her license was
granted.

VII. CONCLUSION

American society’s perception of animals has conteng way since the country
was founded over 200 years ago. However, the system has been slow to evolve
along with these views, and the standing requiremeaintains a barrier for those
wishing to enforce protection through litigationWhile protective legislation
currently exists, it does not provide the necessamyans of enforcement to
accomplish its objectives. Thus, the enactmenest legislation is necessary to
ensure animals in this country exist under decedtrmimane conditions.



