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|. INTRODUCTION

Lawyers have argued about interpreting statutesolag as legislatures have
enacted them and the Internal Revenue Code ismoiune from these debates.
When interpreting the Code, some approach the tetates narrowly, insisting on
strict constructiont. For others, Code sections have less literal mearthat can be
discovered through a series of interpretive téols.

Some of these interpretive devices, such as lawyslaistory and administrative
regulations, appear frequently in federal tax cowdrsiess These methods depend
upon material external to the statute—what Congf#gsught” when it enacted a
statute or how the Treasury Department interpretéaw? These tools also are
neutral, because they are used to justify decisiansvhich both litigants—the
government or the taxpayer—have won (but not at damme time on the same
issue)®

!See generallylohn F. Coverdaldext as Limit: A Plea for a Decent Respect for Tag
Code 71 TuL. L. Rev. 1501 (1997); Mary L. HeerRlain Meaning, the Tax Code, and
Doctrinal Incoherenceg48 HasTINGS L.J. 772 (1997) (noting the Supreme Court’s indreas
reliance on “plain meaning” of statute when dedidiax cases)See alsaloseph Isenbergh,
Musings on Form and Substance in Taxatid® U.CHI. L. Rev. 859 (1982) (arguing against
risks of non-literal interpretations).

%Rationalizing statutory interpretation is beyone stope of this Article, but has a rich
history and is implicit in any argument for wanderibeyond the boundaries of a statute. For
a recent, concise assessment about statutorylietatipn, see generally William N. Eskridge,
Jr., Book Review: No Frills Textualisd19 Harv. L. Rev. 2041 (2006). For two excellent
empirical studies of methods of interpretation ussdthe Supreme Court, see James J.
Brudney & Corey DitslearCanons of Construction and the Elusive Quest foutfdé
Reasoning58 VanD. L. Rev. 1 (2005) (labor law); Nancy Staudt et dludging Statutes:
Interpretive Regimes8 LovyoLA LA. L. Rev. 1909 (2005) (tax law).

3See generally Michael Livingston, Practical Reason, “Purposivism,” and the
Interpretation of Tax Statute§1 Tax L. Rev. 677, Part II.B (1996) (arguing that tax is not an
area of law subject to special rules of interpretgt

“See generallMichael Asimow,Public Participation in the Adoption of TemporaFax
Regulations44 Tax LAaw. 343 (1991) (reviewing regulations in tax areagrigard Wolfman,
Note, Supreme Court Decisions in Taxation: 1980 TeBth Tax LAw. 443 (1982) (reviewing
the use of regulations by Supreme Court); Beverlibran & Daniel M. SchneidefThe
Elephant and the Four Blind Men: The Burger Courtdts Federal Tax Decision89 How.
L.J. 841, 907-27 (1996) (reviewing the Burger Cwsufederal tax decisions and notes its
reliance on regulations in its tax decisions).

SFor examples of decisions about legislative histoompareNational Mufflers Dealers
Association v. United States, 440 U.S. 472, 4847@)9affording “serious deference” to
regulation in light of legislative history; taxpaylest) with Commissioner v. Engle, 464 U.S.
206, 220 (1984) (allowing taxpayer a depletion a¢idn by “measur[ing] against the
legislative process by which” the relevant law weasicted). Regarding regulations, compare
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Another common method of interpreting the Codéiisigh “judicial doctrines,”
as might occur, for example, when a court determthat a corporate transformation
does not qualify as a “reorganization” under Cod868 and, therefore, does not
enjoy the attendant tax benefits, because it laak®%usiness purposé.” The
common wisdom about these judicial doctrines i¢ thay are used only to justify
decisions in favor of the government. They are maitral because they cannot be
used to rationalize decisions on behalf of the ag®p. And, unlike the methods of
construction just noted, they do not explicitly ckebeyond the words of a statute,
even if they set aside the effect of those wdrds.

The source for judicial doctrines used in fedesal tontroversies iSregory v.
Helvering® Evelyn Gregory tried to do what taxpayers alwayso do—reduce her
tax bill. Gregory owned a corporation, United Mgje, which in turn owned stock
of Monitor. Gregory wanted to own the Monitor dtodirectly but, if United
Mortgage had simply distributed the stock to heaatividend in order to give her
possession of the stock—the most obvious route—aghed have been taxed on the
full amount of the distribution at a high rate akt Therefore, Gregory had United
Mortgage engage in a “reorganization,” the termimafs which still was her
ownership of the Monitor stock. By engaging insteorganization, Gregory
believed that she could expose a smaller portiothefdistribution to tax and incur
tax at a lower raté.

National Mufflers Dealers Association v. United t8& (upholding regulation and government
won) with Commissioner of Internal Revenue v. FBgtcurity Bank of Utah, 405 U.S. 394
(1972) (finding reallocation of income required endegulation, but taxpayer won on facts of
the case).

bSee, e.g.Gregory v. Helvering, 293 U.S. 465 (1935).

"Another method of interpretation, textualism, disoks only to the statuteSee generally
Deborah A. Geierlnterpreting Tax Legislation: The Role of Purpp8eF.A. TAX Rev. 492,
497, 502 (1995); Moran & Schneidsypranote 4, at 928-42.

For a far-ranging article about interpreting thed€osee Staudt et akupra note 2
(empirical research about Supreme Court tax daw}io See alsoDaniel M. Schneider,
Statutory Construction in Federal Appellate Tax €asThe Effect of Judges’ Social
Backgrounds and of Other Aspects of Litigatid3 WAsH. U. J.L. & PoL’'y 257 (2003)
[hereinafter, SchneideGtatutory (statutory construction in appellate decisionsuglfederal
tax); Daniel M. SchneiderEmpirical Research About Judicial Reasoning: Statut
Interpretation in Federal Tax Case81 N. M. L. Rev. 325 (2001) [hereinafter Schneider,
Empirical] (statutory construction in trial decisions ab@deral tax).

While interpreting statutes may raise questionsutitite institutional bias of the method
used, textualism suggests a deference to the dégisl or reliance on administrative
pronouncements, and reveals a bias towards theu@x@dranch, but that discussion is
beyond the scope of this article. Judges disréggrstatutes’ language, as they do when
applying judicial doctrines, reveals a tilt towardhe judiciary. For an excellent discussion
about institutional biases, with an eye towards $@e Staudt et akupranote 2.

8203 U.S. 465 (1935). Whil&regory is considered a seminal case, judicial doctrines
were used even befo@regory See infranote 39 (notes pr&regoryauthority).

%Gregory had United Mortgage engage in a reorgdnizdy placing some of its assets—
the Monitor stock—into another corporation, Averdieated solely to facilitate the transfer of
Monitor stock to her. Revenue Act of 1928 § 1124} Stat. 798. The Averill stock was
distributed by United Mortgage to Gregory, and stk the position that she should not be
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Gregorys place in the development of judicial doctrines eswged because of
how the Supreme Court justified deciding that arganization had not taken place.
While Gregory had technically engaged in a reomgion, the Supreme Court
determined that the transaction exalted “artifideovee reality” and lacked a
“business . . . purposé” Gregory therefore was taxed on what she hadveste
absent a reorganization, a dividend.

As the seminal cas&regory both suggests and illustrates the accepted wisdom
about “judicial doctrines,” that they are invarighised on behalf of the government
because taxpayers control the transactions andheaefore determine the mode of
taxation. Taxpayers, the reasoning goes, relytatutes’ literal terms in order to
secure predictable results. Because non-literatlings derived from judicially
created doctrines that work exclusively in the goweent's favor, only the
government or the court, when it intends to deamdebehalf of the government,
would ever invoke a judicial doctrifé. But for a few, strictly circumscribed
situations in which taxpayers may assert doctrigeg., fraud, mistakey, judicial
tax doctrines exist to service the government.

The forms of judicial doctrines most commonly diggnceGregoryare:

. business purpose;

. economic substance;

. sham transaction;

. step transaction; and

*  substance over form.

taxed on receipt of that stock because she hadveecé@ as part of a reorganizatiolu. §
112(g). When she liquidated Averill a few dayseathe distribution of its stock to her and,
therefore, received its asset—the Monitor stock-atiax was then appropriate, but only on
the amount of her gain in the transaction (the evafithe Monitor stock minus what she was
considered to have paid for it (her “basis”)) andapital gains rates. These facts are set out
more fully in the Second Circuit decision which Goey appealed to the Supreme Court.
Helvering v. Gregory, 69 F.2d 809 (2d Cir. 1934).

Gregory's situation may be illustrated by assuntimat a corporation alternatively makes
a $100 dividend distribution to its shareholderegchanges $100 for an asset in which the
taxpayer’s basis is $20 in a transaction that tscharacterized as a dividend. The amount of
the dividend subject to tax is $100, while the antoaf gain (presumably, capital gain)
subject to tax is $80Seel.R.C. §8 301(b) (amount of dividend), 1001(a)ifgeealized and
recognized) (2000). Both dividends and capitahgaie currently subject to a maximum tax
rate of fifteen percent, but that does not lestenbienefit of characterizing the shareholder’s
income as capital gain, because a smaller amoustibfect to tax. Seel.R.C. § 1(h) (1)
(capital gains) - (11) (dividends) (2000). Theefifn percent tax on the $100 dividend is $15,
while the fifteen percent tax on the $80 capitahda $12. Capital gains are frequently taxed
at lower rates than dividends, however, as whem@yeengaged in her “reorganizatiosée
generallyBoRis|. BITTKER & LAWRENCE LOKKEN, FEDERAL TAXATION OF INCOME, ESTATES
AND GIFTS 11 46.2, 46.2.1 (3d ed. 2000M lower tax rate enhances the benefit of a capital
gain.

Gregory, 293 U.S. at 469-70. The Supreme Court affirnfed Second Circuit, which
determined “the transactions were no part of thedaot of the business of either or both
companies; so viewed they were a shaBrégory, 69 F.2d at 811.

11S5ee infranote 80.

125ee infraPart I1.E.
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They are labeled judicial doctrines, to state thwiaus, because they were
devised by judges, unlike guidelines promulgatedbygency, such as regulations,
or that arose against the background of how theeGsdenacted, as is legislative
history. As in Gregory, courts theoretically use these doctrines to refhie
consequences that flow from accepting a taxpayrist compliance with the terms
of a statute. Because, for example, the taxpages chot possess a “business
purpose” for what she did or because the “econ@mixstance” or the “substance as
opposed to the form” of the transaction is othemtlas the taxpayer intended, the
taxpayer is denied the benefit of the transactimmwhich she intends to qualify.

The hypothesis of this Article is that the acceptetbdom—that judicial
doctrines are raised exclusively by the government the courts for the
government’s benefit—is wrong. Instead, judiciaicttines are used in a much
richer manner by courts and by taxpayers, as welthe government, than the
“wisdom” would suggest. It is the first paper toegtion the accepted thought about
judicial doctrines and to do so using social sateemethodology. Starting at the end
and working forward, the evidence assembled fag #itticle from a group of trial
decisions about federal tax controversies estadishat, under the language of the
judges’ opinions, taxpayers frequently raise juglidoctrines. Sometimes arguing
that the doctrines should be applied and sometingsing that they should nbt,
taxpayers often are able to prevail in their argois In other words, the data
negate the accepted wisdom. The “sword” wieldedhieygovernment has a second
edge, perhaps not as sharp as the government'snewgrtheless honed by the
taxpayer for its use against the government. ldde®rcumstances can be
predictably associated with the litigants prevalim having judicial doctrines
applied for their benefit, most notably the taxpgapeevailing when the business
purpose or sham transaction doctrines are usedenVatparty raises a doctrine and
also when the party raising a doctrine wants thetdo apply the doctrine on behalf
of a litigant, that litigant is likely to prevaihithe doctrine’s application.

What accounts for this discrepancy between pemmepind reality? There are
two answers to this question, one narrow and therogeneral. More specifically,
judicial tax doctrines’ alleged bias towards thegmment is derived from numerous
articles and essays which, in turn, uniformly preenthe common wisdofi. The
authors of these articles and essays base thausvo@ specific cases or strings of
cases, not the entire universe of cases aboutiglidioctrines or even a broader
sampling of such casé%. Furthermore, the literature is grounded in la@gaksoning,

a formalistic approach which may enable us to sltapeepts efficiently, but at the
apparent cost of excluding cases invoking judid@dtrines that do not fit the model.
To draw from one of the judicial doctrines explalneelow, legal reasoning may
help clarify what constitutes a business purpddayt it does so by examining
relatively few cases about the doctrine, not alth@m, and so legal reasoning may

1gee infrafig.2.
See infranote 114.
15see infraPart Il (discussing literature).

®Doctrines, and not just individual cases, are docadly analyzed, but few attempts
have been made to examine judicial doctrines byodsée infranote 24.

"See infraPart 11.C.3.



40 CLEVELAND STATE LAW REVIEW [Vol. 57:35

not offer an accurate picture of how the businasp@se doctrine is used (and, in
fact, does not).

More broadly, the current literature about judicddctrines underscores tax
scholarship’s failure to inquire other than as d@shalways done, here by using
guantitative social science methodology. Wereliteeature that girds judicial tax
doctrines is simply accepted, one would not understthat taxpayers are
empowered to assert these doctrines, even whercrenot prove fraud or mistake.
The data assembled for this Article comes from @adirswatch of cases—all trial
decisions available on-line from a fourteen yeaique—and sifts for patterns among
those cases and the accompanying briefs. Whilehroan be said about traditional
legal scholarship, this research adds to it by ngakiear that judicial doctrines are
used complexly by the government, taxpayers, addgs in ways not addressed by
the authors of traditional tax scholarship. Thesghors who have used social
science methodology in order to describe other @spef tax have been able to
inform us of trends in Supreme Court decisions alaxi'® how appellate and trial
courts have decided tax cases and whether who utiges were might have
influenced the judges to decide in favor of theptayer or the governmeéfior how
they justified the decisiorf§,and what might have led to settling cases broimgtite
Tax Court?® They, too, have identified patterns not preseftgdhose who have
engaged in traditional legal scholarskip.

This Article is also intended to prompt discussaiout how judicial doctrines
are used in federal tax opinions and to act asatfop for further research. In
addition to the obvious question of whether thailtescan be replicated in another
database, will other results emerge? Would refirtime questions posed lead to
more finely etched results? Would a more comprsivendatabase lead to more
nuanced conclusions?

The remainder of this Article is divided into foparts. First, the literature
regarding use of judicial doctrines in tax is sumaedd. Next, the methodology
used to create the database is set forth. Thaslilts are laid out. And, finally, the
paper concludes, both summarizing the data andestigg areas that merit further
examination.

185eeStaudt et al supranote 2.

¥Daniel M. SchneidelJsing the Social Background Model to Explain Whas\Gederal
Appellate Tax Decisions: Do Less Traditional Judgasor the Taxpayer25 VA. TAX REv.
201 (2005) [hereinafter, Schneid&ocial Backgrounkl Daniel M. SchneiderAssessing and
Predicting Who Wins Federal Tax Trial Decisior®s, WAKE FORESTL. Rev. 473 (2002)
[hereinafter, SchneideAssessing

20SchneiderStatutory supranote 7; SchneideEmpirical, supranote 7.

2| eandra Ledermar\Which Cases Go to Trial?: An Empirical Study of dictors of
Failure to Settle49 GaseW. REsS. L. Rev. 315 (1999).

223ee generalliMark A. Hall & Ronald F. WrightSystematic Content Analysis of Judicial
Opinions 96 CaL. L. Rev. 63 (2008) (arguing for “content analysis,” and camitig social
science methodology with legal research). Anottgactive theory is new legal realisiBee
generallyHoward Erlanger et alNew Legal Realism Symposium: Is It Time for a NegalL
Realism? 2005 Ws L. Rev. 335, 339-45 (2005) (calling for empirical researbhbt still an
engagement of realism with policy).
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Il. LITERATURE

The articles and essays written about judicial dactrines are doctrinal or
normative and tend to describe issues such as dhelapment of the economic
substance doctrine or variations of the step t@iwa doctrine. They do not,
however, reveal the types of conclusions that maydbawn from empirically
oriented researci. They fail to comprehend taxpayers’ (occasionallgcessful)
assertions of judicial doctrines and of patternmsaaunding these assertions—by any
party—and use and possible associations betweese thgsertions and litigants’
prevailing in how doctrines are appli#d.The data presented in this Article cannot
be understood without knowing about what exists] ano Part Il of this Article
describes the current literatuffe. Set forth below are an introduction to literature
about judicial doctrines, descriptions of the dimets’ origins and development, and
analysis of taxpayers’ inability to disavow the rfoof the transaction they have
cast®

A. Introduction

When establishing one’s obligations in our voluptsystem to pay income tax, a
line can be drawn from denial to acceptance of iasponsibility?” A taxpayer who
(understandably) is reluctant to accept her olitigatio pay a tax may choose either
to evade or just avoid it. The “lesser” of thestise—avoidance—may be said to
represent a taxpayer's lawful attempt to reducé®aRlearly legitimate examples of

Zgee suprdext accompanying notes 15-22.

ZCompare, e.g.Gregory v. Helvering, 293 U.S. 465 (1935) (fingliadequate proof by
government and government won), discussegra text accompanying notes 8-1@jth
Chisholm v. Comm'’r, 79 F.2d 14, 15 (2d Cir. 1936¢rt. denied 296 U.S. 641 (1935)
(finding failure of proof by government and taxpayen), discussethfra text accompanying
note 43.

For the few examples of the broad views taken ia #rea, see generallyBKER &
LOKKEN, supranote 9, at § 4.3.1;ARDoOLPH E. PAUL, STUDIES IN FEDERAL TAXATION (1937).

Bgee alsdtaudt et al.supranote 2, at 1912, n.10 (looking at “the actual—ppased to
assumed” methods of interpreting the Code or wigdtifistead of what “ought” the law be.
(citation omitted)).

%0ther than that altering the form of a transaci®ra one-way street, running in the
government’s directiorinfra Part II.E, there does not appear to be any diff@@eamong the
doctrines based on whether the government, the,cmuthe taxpayer raises them. Substance
over form, for example, is the same in each pardads. As is noted belownfra text
following note 115, the taxpayer is theoreticalhable to argue for application of the business
purpose, economic substance or sham transactidrirsesc

ZSeeBullen v. Wis., 240 U.S. 625, 630-631 (1916).

Zgee id.(finding evasion on wrong side of the line; presiiy, avoidance is not)See
also PauL, supranote 24, at 9. Randolph Paul is credited withifsfag (and maintaining)
the difference between tax avoidance and tax emasio that the interchangeable use of the
terms has cease@eeHarrop A. Freeman & Lewis H. Kirschnekn Ounce of Prevention: A
Study in Corporate Tax Avoidancé6 GoLum. L. Rev. 951, 952, n.5 (1946) (underscoring
Paul's importance in distinguishing between the wemcepts). See generaly\BITTKER &
LOKKEN, supranote 9, at 1 4.3.1.
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avoidance include taking advantage of a statutariemé® or qualifying a
transaction under a statute for favored tax stftukess legitimate instances are
resisted by the government, at least when taxpayeassgressive behaviors
becomes apparent. Tax avoidance is not inapptepras Judge Learned Hand
(famously) said, “there is nothing sinister in goaaging one’s affairs as to keep
taxes as low as possible. Everybody does so,aicpoor; and all do right, for
nobody owes any public duty to pay more than the temands® These
observations having been made, it is also appdhatttaxpayers, the government,
and courts have devoted substantial resources dertaging where on this line
taxpayers place themselv&s.

Statutory rules cannot encompass every transadtidhey address only the
objective requirements of taxpayer compliance. gBrg's attempted reorganization
illustrates this point, since the transaction &tlyr met the terms of the statute, but
still failed to qualify for its benefitd While the Code sometimes uses less specific
rules to establish tax liabili},our tax system tends to rely on ascertainabletsiat
standards, such that the “softer” guidelines tkavén the Code are usually found
elsewheré® Judicial doctrines are a source for these mobgestive signposts that
direct taxpayers towards appropriate behavior.néted, the most common judicial
tax doctrines, and those examined in this artiate; business purpose, economic
substance, sham transaction, step transactiorsudrstance over for.

®E.g, I.LR.C. 88 71, 215 (2000) (discussing a higher lieacket taxpayer's payment of
alimony instead of child support to custodial exsge in a lower tax bracket, in order to
subject income paid to lower rate of tax).

%E.g., Being married or a partner, so that recognitidrgain may be avoided when
transferring property to one’s spouse or to théngaship. I.R.C. 88§ 1041(a) (marriage), 721
(partnership) (2000).

31Comm’r v. Newman, 159 F.2d 848, 850-51 (2d Cir. 7)9¢and, L., dissentingkert.
denied 331 U.S. 859 (1947).

32Tax avoidance necessarily entails intent becauagpayer plans to minimize, or avoid,
tax, instead of awakening one day and discovetijgst happened; but other causes of tax
avoidance include societal sensitivity to the agtivand the government’s need to raise
revenue SeeAssaf Livhovski,The Duke and the Ladylelvering v. Gregonand the History
of Tax Avoidance Adjudicatio25 C\RDOZO L. REv. 953, 991-995 (2004)loseph Bankman,
The Economic Substance Doctrifd S.CAL. L. Rev. 5 (2000)Harry J. RudickThe Problem
of Personal Income Tax AvoidandeLaw & CoNTEMP. PROBS 243, 245 (1940PAuL, supra
note 24, at 74-79, 86.

33SeeGregory v. Helvering, 293 U.S. 465, 469-470 (1935).

3See, e.g.David P. HaritonSorting Out the Tangle of Economic Substark® Tax
Law. 235, 238, n.7 (1999) (citing I.R.C. 88 446(b)928701(f)).

%see id.at 236-37. For more analysis of the tension betwie text of the Code and
nonliteral interpretations of it, sééoel B. Cunningham & James R. Repef@xtualism and
Tax Shelters24 VA. Tax Rev. 1 (2004); Allen D. MadisonThe Tension Between Textualism
and Substance-Over-Form Doctrines in the Tax L4% S\NTA CLARA L. REv. 699 (2003);
Heen,supranote 1.

38See supraext following note 12 (lists doctrines). For typicity of these doctrines, see,
e.g., BTTKER & LOKKEN, supranote 9, at { 4.3 (discussing separately substavee form,
business purpose, economic substance and ste@dtiamd. Much of the earlier literature
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B. Early Development

Gregory v. Helvering is usually thought of as the seminal case on jabic
doctrines in tax® But a review of decisions rendered bef@eegory and of the
literature that analyzes those decisions reveak#uker existence of these doctrines
and, more importantly, the tension—between readsigtutes literally and
unintended results that flow from such strict camgion—with which these
doctrines were designed to cofe.

In some ways(Gregoryreflects an exercise in line-drawing. Not londdoe it
was decided, Justice Holmes wroteBinllen v. Wisconsift

We do not speak of evasion, because, when the lawsda line, a case is
on one side of it or the other, and if on the sifle is none the worse
legally that a party has availed himself to thé éfilwhat the law permits.

focused on avoidance in various areas, such aomeptax, whether in the formalities
attached to that form of doing business or to raeizations, or individual taxation.
Regarding corporate tax, see, e.g., Norris Darieécent Developments in Nontaxable
Reorganizations and Stock Dividendsl Harv. L. Rev. 958 (1948); Richard W. Case,
Disregard of Corporate Entity in Federal Taxatiomhe Modern Approact30 VA. L. Rev.
398 (1944); Milton Sandberd@,he Income Tax Subsidy to ‘Reorganizatjod8 CoLum. L.
REv. 98 (1938); Maurice Finkelsteiithe Corporate Entity and the Income T4# YALE L.J.
436 (1935); Note, Income Taxation: Recognition of Gain or Loss in rftwate
Reorganizations24 VA. L. Rev. 418 (1938); NoteTaxation: Income Tax. Tax Effect of
Reorganization Provision87 CoLum. L. Rev. 142 (1937). And, as to personal,tage, e.g.,
Charles L.B. Lowndes[ax Avoidance and the Estate T@ktAaw & CONTEMP. PROBLEMS 309
(1940); Rudick,supra note 32; NoteProposals for Preventing Family Tax Avoidan&&
YALE L.J. 788 (1948); NoteThe Tax Reduction Motive within the Family Udif GoLum. L.
REv. 665 (1947); Notelntra-Family Assignments and Income Taxation: Ukthe Corporate
Form as a Means of Tax Avoidance? YALE L.J. 308 (1947); NoteTaxation. Losses
Established for Income Tax Purposes by IndireceSaketween Members of a FamBg Va.

L. Rev. 95 (1947). See generallyJoINT H. S. COMM. ON TAXATION, DESCRIPTION AND
ANALYSIS OF PRESENFLAW TAX RULES AND RECENT PROPOSALSRELATING TO CORPORATE
TAX SHELTERS JCX-84-99 (Comm. Print 1999gvailable at http://www.irs.gov/pub/irs-
utl/ii.b_-_judicial_doctrines_ii.pdf.

%’Gregory v. Helvering, 293 U.S. 465 (1935).

%See, e.g.BITTKER & LOKKEN, supra note 9, at 7 4.3.3 (discussing form versus
substance), 4.3.4 (discussing business purposeknin,supranote 32, at 7-8 (discussing
economic substance).

%9See, e.g United States v. Phellis, 257 U.S. 156, 168 {)9discussing substance versus
form), cited in BITTKER & LOKKEN, supra note 9, at | 4.3.3, n.30;ARDOLPH E. PAuL,
SELECTED STUDIES IN FEDERAL TAXATION, (2d Series 1938) (containing humerous citatians t
pre-Gregory cases in discussion of step transaction); MarvirCAirelstein,Learned Hand’s
Contribution to the Law of Tax Avoidancé7 YALE L.J. 440, 441 (1968) (stating Judge
Hand’s contribution to discussion of substance weferm began “with an opinion involving
the Corporate Excise Tax of 1909” decided in 13d&ijon omitted)).

40240 U.S. 625 (1916) (finding Wisconsin able to irs@adnheritance tax on out-of-state
trust of decedent, who had been a Wisconsin reshidore he died).
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When an act is condemned as an evasion what istnsetirat it is on the
wrong side of the liné'

He continued, however, by stating that the “wroige’sis “indicated by the
policy if not by the mere letter of the laW? thereby underscoring the ephemeral
nature of the line, in case anyone had naivelyghbit had been drawn sharply.

While Gregory had not engaged in tax evasion, whatdid was still deemed tax
avoidance and so was on that side of a line in kvitended tax benefits were
disallowed. Chisholm v. Commission&t a case contemporaneous wnegory,
illustrates the other side. Ti@hisholmtaxpayers were among those who formed a
partnership for which their admitted intent wastmid the taxes that they otherwise
would have incurred if they, instead of the parsh@y, sold stock that they had
contributed to the partnership. Because the pestalso possessed the intent to
conduct business through the partnership, howdher, partnership’s gain (under
then applicable law) was not taxed to the partners.

As commentators drew these early lines, they paimesattention to where these
doctrines arose, and so some articles clusteredndreuspect areas, such as
corporate tax, use of the family, and personalrimetf In many ways, early cases
and commentary about judicial doctrines revealecatwdvould occur as these
doctrines continued to develop.

C. Later Development of the Doctrines

Judicial tax doctrines continued to be used andaeded afterGregory was
decided in 1935. The doctrines persevere, as tleg been invoked recently to
combat tax shelters, especially corporate tax strsdft

1. Substance Over Form

Honoring form is not inevitably fatal; formal chei frequently are respected
and, indeed, encourag®d But relying on the “substance” of a transactiostéad of

“1d. at 630-31. See generallypavid A. WeisbachAn Economic Analysis of Anti-Tax-
Avoidance Doctrines4 Av. L. & EcoN. Rev. 88 (2002); David A. Weisbaci\n Efficiency
Analysis of Line Drawing in the Tax La@9 JLEGAL Stup. 71 (2000).

“2Bullen v. Wis., 240 U.S. 625, 631 (1916).
4379 F.2d 14, 15 (2d Cir. 193%)ert. denieg296 U.S. 64 (1935).
4See supraote 36.

45See infranote 75.See generallBoris|. BITTKER & JAMES S. EUSTICE, FEDERAL INCOME
TAXATION OF CORPORATIONS ANDSHAREHOLDERS 1 5.10 (7th ed. 2000) (discussing corporate
tax shelters and various responses to theé®ee alsaJason Quinn, Commeriging Punished
for Obeying the Rules: Corporate Tax Planning ahd ©verly Broad Economic Substance
Doctrine 15 Ge0. MAsON L. Rev. 1041 (2008) (discussing the seemingly dispropodtie
amount of victories by the government comparednttividuals when judicial doctrines are
invoked); Timothy R. Hicks, Commengovernment Victories Using the Economic Substance
Doctrine: A Changing of the Tide in Tax Practi&8 Gums. L. Rev. 101 (2007) (same).

48E.g, Formerly married taxpayers may reduce overalltghaving the higher bracket
taxpayer pay alimony instead of child support te fower bracket taxpayer. Formal
requirements for alimony and child support arefegh at I.R.C. § 71(b)-(c) (2000) but, if
met, the tax reduction is permitted.
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its “form” may lead, as it did irGregory, to taxing someone on receipt of stock
received in a corporate reorganization as a divdea less apparent result—instead
of permitting non-recognition of the gain from thmeceipt—the more obvious
outcome. Because Gregory received something ugochwshe should have been
taxed, the umbrella of non-recognition, technicaipd formally available to
reorganizations, was not applicable because thetaute of what she had done was
not really a reorganizatidii.

Another benchmark of this doctrine, decided twefitg-years afteiGregory; is
Knetsch v. United Staté% Knetsch bought annuity bonds, largely with mohey
borrowed, on which he was charged 3.5 percentdsteand for which the security
was the cash surrender value of the bonds, evargththe bonds only paid 2.5
percent interest. He wanted to take a large demtuquickly in order to diminish the
amount of otherwise taxed current income and wds &b achieve his goal by
paying a point more to borrow money than he woedeive from the purchased
instrument. Knetsch failed to offer evidence obtwer, nontax reason for the
transaction, and so the Supreme Court disallowsdiéduction because “there was
nothing of substance to be realized by Knetsch fthi: transaction beyond a tax
deduction.*

Immediately after conceding the difficulty of sumizing substance over form
cases, Professors Bittker and Lokken (authors sfamdard federal tax treatise)
suggest that a common thread among these casebearthgt the government most
often succeeds in asserting the doctrine whenddiass take place between related
parties® While the Tax Court has attempted to articulateohjective test for
applying the doctrine by listing several criterigttker and Lokken still reduce the
reason to reject the doctrine’s application to dnses where “a transaction is
consummated in a form that fairly reflects its ¢ahse,” even if the taxpayer has
chosen the form to obtain greater tax benéfits.

2. Sham

Sometimes a transaction is disregarded becausednsidered a sham. In a case
where this doctrine wasot used,Frank Lyon Co. v. United Staté&sthe Supreme

4’SeeHelvering v. Gregory, 69 F.2d 809, 809-10 (2d @i#34), aff'd, 293 U.S. 465
(1935) (clearer statement in appellate decisiom tBapreme Court opinion of litigants’
positions).

48364 U.S. 361 (1960).

“9d. at 366. See generallyalter J. Blum, Knetsch v. U.SA Pronouncement on Tax
Avoidance 40 Taxes 296 (1962); Walter J. Blum, Knetsch v. U.&.Pronouncement on Tax
AvoidanceSup. CT. Rev. 135 (1961).

0BITTKER & LOKKEN, supranote 9, at 1 4.3.3.

®1d. at 4-40, n.60, noting Grodt & McKay Realty, Inc.@omm’r, 77 T.C. 1221 (1981).
See alscEsmark, Inc. v. Comm’r, 90 T.C. 171 (1988jf'd, 886 F.2d. 1318 (7th Cir. 1989)
(form chosen by taxpayer disregarded and courtdtéixen most expensive form that led to
same economic consequence; substance of transacti@itered in the process). Bittker and
Lokken, however, suggest that this extension ofstifestance over form doctrine is not much
followed. BTTKER & LOKKEN, supranote 9, at 1 4.3.3 nn. 72-73.

2Frank Lyon Co. v. United States, 435 U.S. 561 (978
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Court refused to treat a taxpayer’s purchase amgeleack of a building back to the
seller as a sham because regulatory constraintdéel imposed on the seller and
because multiple parties were involved, each witimgeting interests.

If external forces that impose a particular formtoora transaction negate
characterizing it as a sham, what, then, is a sh@a%e law establishes two types,
shams in substance and shams in fact, the differeewveen them being that “shams
in fact are transactions that never occur [while] . shams in substance are
transactions that actually occurred but which latle substance their form
represents™ The leading Supreme Court decision in the arsa foted,Frank
Lyon, addressed what constituted sham in fact, andleded that it could test for
such a sham by applying a two-step test. As thartRaCircuit in Rice’'s Toyota
World v. Commissionghen characterizelfrank Lyon

To treat a transaction as a sham, the court muttifiat the taxpayer was
motivated byno business purposeasther than obtaining tax benefits in
entering the transaction, and that the transactias no economic
substancéecause no reasonable possibility of a profitteXis

Courts have applied this test in many ways. Rdee’s Toyota Worlduggests,
the sham transaction doctrine applies only if thenmeo business purpose for, and no
economic substance to, the transactforOther courts, however, have viewed the
doctrine differently, suggesting that the sham deation doctrine applies even if
only one of the two tests is meor if the transaction possesses “economic effects”
(instead of “economic substance”) but lacks a essrpurpos& And some courts
simply scrutinize transactions more clos€lyEven assuming that the appropriate
standard for the sham transaction doctrine has beeertained, how to define the
appropriate standard—business purpose and/or e¢osoirstance/effects—remains
to be decide&

*3d. at 581-84.
SKirchman v. CIR, 862 F.2d 1486, 1492 (11th Cir. 9p8

*Rice’s Toyota World, Inc. v. Comm'r, 752 F.2d 84, @th Cir. 1985) (citation omitted)
(emphasis added).

*9d.
SIES Indus. Inc. v. U.S., 253 F.3d 350 (8th Cir. 200

%8United Parcel Serv. v. Comm’r, 254 F.3d 1014 (1Qth 2001),cert. denieg535 U.S.
986 (2002). See alsdColtec Indus., Inc. v. U.S., 454 F.3d 1340 (Feu. £006) (economic
substance, not economic effects); H.J. Heinz CoUXs., 76 Fed. Cl. 570 (2007) (sham
transaction existed); Ethan YaWas Heinz’'s Two-Step Redemption a Shdh? Tax NOTES
345 (2007) (arguing that application of sham tratisa was argued by government too
aggressively).

ACM P’ship v. Comm’r, 157 F.3d 231 (3d Cir. 1998prt. denied 526 U.S. 1017
(1999).

5%Both of those doctrines are discussed belofra Parts 11.C.3-4.See generalBITTKER
& LOKKEN, supranote 9, at T 4.3.4A; Peter J. Connors etRécent Cases Involving the
Economic Sham Transaction Doctrine—Or Whatever They Calling It Now in 10 Tax
STRATEGIES FOR CORPORATE ACQUISITIONS DISPOSITIONS SPIN-OFFS JOINT VENTURES
FINANCINGS, REORGANIZATIONS & RESTRUCTURING1261(2004).
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3. Business Purpose

Lack of a business purpose for the corporate dimisias one of the reasons the
taxpayer lost inGregory® In Goldstein v. Commission& Goldstein, like the
Knetsch taxpayer?® tried to deduct an expense in order to minimize ¢m a
substantial amount of income (caused by winningtisé Sweepstakes). Also as in
Knetsch Goldstein borrowed, and paid interest of 1.5 getcto buy bonds that paid
0.5 percent interest, using the bonds as collaterahe loan. The Second Circuit
decided in favor of the government and, while igidion was specific to Code §
163, its opinion applies more generally as welhe Tourt perceived a Congressional
policy in encouraging people to borrow, but alsondaded “some substance to the
loan arrangement beyond the taxpayer’'s desire darsethe deduction,” for which
borrowing at a rate that exceeded the return on itlvestment, even taking
appreciation into account, was inadequate evid&nchus, a taxpayer's mere, and
sole, intent to reduce taxes exposes her plana@daction to the business purpose
doctrine.

4. Economic Substance

The Circuits are presently divided on what testusthdbe used in deciding
whether a transaction lacks economic substéinci a recent articulation of the
economic substance teACM Partnership v. Commission@rthe Third Circuit
said:

The inquiry into whether the taxpayer's transadidmad sufficient

economic substance to be respected for tax purgoses on both the
“objective economic substance of the transacticarsd the “subjective

business motivation” behind them . . . . Howeteese distinct aspects of
the economic sham inquiry do not constitute digcpongs of a “rigid

two-step analysis,” but rather represent relatextofa both of which

inform the analysis of whether the transaction bafficient substance,
apart from its tax consequences, to be respectadxX@urpose$’

1SeeGregory v. Helvering, 293 U.S. 465 (1935).

52Knetsch v. United States, 364 F.2d 734 (2d Cir )966rt. deniegd 385 U.S. 1005
(1967).

53d.

54d. at 740-42. Interestingly, based upon the factsdgtially, the substance of these
loans were that they were loans), the court dedlioecharacterize the scheme as a shdm.
at 737-40.

%5SeeHicks, supranote 45, at 111.

%6157 F.3d 231 (3d Cir. 1998)See generallyBankman,supra note 32; Haritonsupra
note 34.

57ACM P’ship 157 F.3d at 247. Bankman suggests that the éntiversion” of the
economic substance doctrine can be traced to #isidn. Bankmansupranote 32, at 8.
See generallRichard M. LiptonCountryside: The Tax Court Rejects an IRS Challdéagee
Economic Substance of a ‘Real Dgdl08 J.Tax’'N 137 (2008); Dennis J. Ventry, J&aving
the Economic Substance Doctrine from Congrdds88 Tax NoTes 1405 (2008); David P.
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The court continued, defining the objective criterias whether the transaction
had any practical economic effect, other than gaivey a deduction for a loss, and
the subjective one as whether the taxpayer hadbasiness purpose, which it did
not®® The Fifth, Ninth, and Tenth Circuits agreed wiie Third that a two prong
approach is not required to find lack of economibstancé? However, the First,
Sixth, Seventh, Eighth, and Eleventh Circuits hagkl that the two different prongs
of the test must both exist to satisfy the econosuiostance te’$f the Second and
Fourth Circuits only require orfé.

5. Step Transaction

While one may say, half seriously, that the stepdaction doctrine is the most
finely etched of judicial tax doctrines, the truth this assertion lies more in the
clarity of the doctrine’s articulation than in @gplication. There are three varieties
of the step transaction doctrine, all of which nimey reduced to showing that the
steps taken by the taxpayer in a transaction wertvated by tax considerations,
and that the form of the transaction should beedarded when assessing the tax
liability of the taxpayer. In the variations ofetlstep transaction doctrine test, one
either looks at the end result of multiple trangad, for steps that are mutually
interdependent, or for steps for which there arglinig commitments; interestingly,
all of these tests appear to have been recognizedhidy as the 1933%. The step
transaction doctrine pervades several areas ofataxespecially corporate tax and
estate planning, but has been used more prominémtlsecent years in cases
involving corporate tax and complicated financiadl dbusiness transactiofis.

D. Codification of Judicial Doctrines

Some commentators have called for “codificationjuaficial doctrines, either by
amending the Code or by issuing new regulationsyrder to minimize problems
caused by the patchwork characterjadicial doctrines’* Some commentators

Hariton, When and How Should the Economic Substance Dod&&népplied? 60 Tax L.
Rev. 29 (2006).

%8ACM P’ship 157 F.3d at 248-52, 252-64.

69SeeMerryman v. Comm’r, 873 F.2d 879, 881 (5th Cir829 Sacks v. Comm'’r, 69 F.3d
982, 988 (9th Cir. 1995); Keeler v. Comm’r, 243d1212, 1217-19 (10th Cir. 2001).

SeeDewees v. Comm’r, 870 F.2d 21, 34 (1st Cir. 198%w Chem. Co. v. United
States, 435 F.3d 594, 599 (6th Cir. 2006); Yosh&emm'r, 861 F.2d 494, 499 (7th Cir.
1988); IES Indus. Inc. v. United States, 253 F.8@,353 (8th Cir. 2001); United Parcel Serv.
v. Comm’r, 254 F.3d 1014, 1018 (11th Cir. 2001).

"SeeNicole Rose Corp. v. Comm'r, 320 F.3d 282, 284 (@d 2002); Rice's Toyota
World v. Comm’r, 752 F.2d 89, 91 (4th Cir. 1985).

’See, e.g.Stephen S. BowerThe End Result Test2 Taxes 722 (1994); RuL, supra
note 39, at 200-52, 228-29 (ultimate result), 28Jibterdependency test).

See general)BITTKER & LOKKEN, supranote 9, at § 4.3.5, especially note 90 (areas in
which doctrine is used);ABL, supranote 39, at 202-14.

"These calls tend to accompany articles about thentesurge of corporate tax shelters.
In addition to the literature mentionddfra notes 75-78, see, e.g., Steven A. Dean &
Lawrence SolanTax Shelters and the Code: Navigating Between diektintent 26 VA. TAX
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would codify judicial doctrines broadly, in ordey tleter taxpayers, especially tax
shelter promoters, from egregious beha{ioOthers have noted Congress’ ability to
successfully incorporate doctrines elsewhere itbee, such as in sections 355 and
368, and thus think that Congress could act effityehere as well® Still others
would take an even more rigorous approach, enastimge sort of statutory anti-
abuse provisio” However, the Department of the Treasury remaghsctant to
support any type of codificatidf. It should be noted, however, that in recent years
Congress has had the opportunity to codify judidiadtrines and, while it has taken
some steps in that direction, the path to codificats hazy and much work remains
to be dong?

E. The One-Way Street and a Taxpayer's Abilitpisavow Form

One final topic raised by the literature meritscdission: Is a taxpayer able to
assert judicial tax doctrines? Generally, litligention is paid to who may raise
judicial doctrines. One possible reason for thimuiis the perception that the
taxpayer should be estopped; having cast the fdrtheotransaction subsequently
challenged by the government, the taxpayer shoeid the burden of defending the
legitimacy of the form choséf. The taxpayer should have chosen the “more
favorable way” when she originally had the charasel, in any case, the government
should not be whipsawed by the taxpayer’s subségaad contradictory, choice.

Rev. 879 (2007); Kristen HickmarQf Lenity, Chevron, and KPM@6 VA. TAx Rev. 905
(2007).

SeeMartin J. McMahon, Jr.Economic Substance, Purposive Activity, and Cor@ora
Tax SheltersTax Notes94 Tax NoTes 1017 (2002).

"®SeeEllen Aprill, Tax Shelters, Tax Law, and Morality: Codifying Juali Doctrines 54
S.M.U.L. Rev. 9(2001).

"'See e.g, Marvin Chirelstein & Lawrence Zelenakax Shelters and the Search for a
Silver Bullet 105 ®Lum. L. Rev. 1939 (2005) (supporting enacting broad legislation or
delegating authority to Treasury Department to tdrafoad regulations, to disallow
noneconomic losses); George K. Y@etting Serious About Corporate Tax Shelters: Tglin
Lesson from History54 S.M.U.L. Rev. 209, 220-224 (2001) (supporting taxing public
corporations on income reported for financial psgx); Peter C. Canellosh Tax
Practitioner’'s Perspective on Substance, Form andiless Purpose in Structuring Business
Transactions and in Tax Shelters4 S.M.U.L. Rev. 47, 70-71 (2001) (supporting greater
reporting and penalties).

8See e.g, Donald Korb, Shelters, Schemes, and Abusive Transactions: WHgyEo
Thoughtful U.S. Tax Advisors Should Tell Their @Beto “Just Say NO in 26 Tax
STRATEGIES FOR CORPORATE ACQUISITIONS DISPOSITIONS SPIN-OFFS JOINT VENTURES
FINANCINGS, REORGANIZATIONS & RESTRUCTURINGS189, 268 (Practicing Law Institute 2007).

°See generallBITTKER & EUSTICE, supranote 45, at  5.10[8] (noting various proposals
and ultimate legislation).

80SeePauL, supranote 39; RUL, supranote 24, at 62.

81SeeComm'r v. Danielson, 378 F.2d 771, 775 (3d Cis29cert. denied389 U.S. 858
(1967). See alscComm’r v. Nat'l Alfalfa Dehydrating & Milling Co.417 U.S. 134 (1974);
Norwest Corp. v. Comm'r, 111 T.C. 105 (1998%ee generalBITTKER & LOKKEN, supra
note 9, at 11 4.3.6-.7; Kenneth Harf$ould There Be A “Form Consistency” Requirement?
DanielsonRevisited 78 Taxes 88, 95-98 (2000); William S. Blatt,ost on a One-Way Street:
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While whether the taxpayer may assert a judiciaitiiiee is an old probler,
much of the discussion about it is more currentCémmissioner v. Daniels¢hthe
taxpayers sold their stock in a business, with sofrtbe purchase price allocated to
the stock sold and some to their covenant not topete with the buyer. Sales
proceeds allocable to the stock led to capital ,gainile proceeds allocable to the
covenant led to more highly taxed ordinary inconddter the sale, the government
challenged the taxpayers’ characterization of aitheir income as capital gain and
the taxpayers, in part, tried to set aside thecation to which they had agreed when
they sold their stock. The Third Circuit decidedtihe government’s favor, taxing
the sellers on ordinary income from the covenantta@ompete to which they had
agreed, holding that:

a party can challenge the tax consequences ofghéement as construed
by the Commissioner only by adducing proof whicramaction between
the parties to the agreement would be admissibédtéo that construction
or to show its unenforceability because of mistak&jue influence, fraud,
duress, eté

Thus, assertion of a judicial doctrine in tax hasibviewed largely as a one-way
street, open to the government and, if open totalxpayer, then under stringent
conditions, such as the existence of fraud or féstahat do not attach to the
government's reliance on the same doctrifies.

Having laid the groundwork of doctrinal and normaatiiterature about judicial
tax doctrines, the article now turns to the methoghp with which the database was
constructed, as well as the results of and cormhgsiirawn from it.

lll. METHODOLOGY

The conclusions set forth in Part IV are understooole easily against the
backdrop of how the database was constructed. efdrer that methodology is
described in this portion of the Article.

The Taxpayer's Ability to Disavow Forn70 QrRe. L. Rev. 384 (1991); Saul Levmore,
Recharacterization and the Nature of Theory in @ogpe Tax Law136U. PA. L. Rev. 1019
(1988).

825eee.g, Chirelsteinsupranote 39, at 471.
8Danielson 378 F.2d at 773.
84d. at 775.

85See e.g, BITTKER & LOKKEN, supra note 9, at | 4.3.6-.7; Blatsupra note 81;
Levmore,supranote 81.
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A. Data

1. Cases Examined and Period Covered

Only cases in which decisions were rendered byegadgere examineq. A
judge’s decision to apply judicial doctrines isvém by facts and circumstances.
The law is clear, not the facts. Thus, it seemepr@priate to examine decisions
rendered by trial courts, the finder of fact in dagal system. Decisions were
gleaned from an on-line search and were drawn fafirthree of the trial courts in
the federal system in which tax cases are litigéteBecisions were further limited
to those decided between 1993 and 2806.

%see generallyinda R. Stanley & Don L. Coursefmpirical Evidence on the Selection
Hypothesis and the Decision to Litigate or Settl®,J.LEGAL Stup. 145 (1990) (explaining
why cases may go to trial); George B. Priest & Barij Klein, The Selection of Disputes for
Litigation, 13 J.LEGAL StuD. 1, 4 (1984) (explaining that the reasons whyiegarsettle or
litigate “are solely economic, including the exmtitosts to parties of favorable or adverse
decisions, the information that parties possessitaihe likelihood of success at trial, and the
direct costs of litigation and settlement”). Theatabase is available online at
http://law.niu.edu/law/faculty/directory/schneidadex.shtml.

8f a taxpayer pays a tax and then seeks a refuredwsuld litigate her case in a district
court or in the Court of Federal Claims. FederaftTClaims Act, 28 U.S.C. § 1346(a)(1)
(2006) (regarding district court and Court of Fed&laims jurisdiction). If she does not pay
the tax, but still litigates her liability, then estwould proceed to the Tax Court. |.R.C. 88
7441-42, 6212, 6213(a) (regarding Tax Court judsdn).

The search was done on Westlaw, which providedebeésults than the comparable
search on Lexis. The search term was: (substdficéofm) (business /10 purpose) (step /10
transaction) (Gregory /10 Helvering) (economic slbstance) (sham /10 transaction) & DA
([the appropriate year]).

This search was made in Westlaw’s database of assded by district courts (FTX-
DCT), the Tax Court (FTX-TC), and the Claims Ca#EDCL); and was done for each of the
fourteen years included in the databaisdra note 88 (describing period covered). See
SchneiderSocial Backgroundsupranote 19, SchneideAssessingsupranote 19, Schneider,
Statutory supranote 7, and SchneiddEmpirical, supranote 7, for other searches of tax cases
and how they were organized.

My earlier empirical research about trial courtstlie two articles noted in the prior
paragraph—SchneideAssessingand SchneidefEmpirical—excluded the Court of Federal
Claims. It is a more specialized court than thsgritit court, but the small population of cases
in this database made the ease and importanceckiding these cases more compelling.
Only regular decisions of the Tax Court, and n@hiemorandum decisions, were analyzed.

8This fourteen year period is a recent and long ghqueriod to minimize the risk that
lesser and less recent periods of time might hagseented. CompareSchneider Assessing
supranote 19 (regarding a twenty year periaa)d SchneiderSocial Backgroundsupranote
19 (regarding a ten year period)ith Staudt et al.supranote 2 (regarding an eighty-eight
year period). Initially, only a five year periodaw used and it offered some tentative
conclusions, but expansion of the years coveredol@dore robust results.
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2. Units of Analysis

Any case in which one of the five judicial doctrinalready notéd was raised
was examined further. Once a case was selectiedmiation about the case and the
doctrine were entered into the database. Eacherafe to a doctrine in an opinion
comprised a single unit of analy$fs.Information was also entered about the briefs
made available on-line, if any, for the cases thate transformed into units of
analysis.

B. Variables and Other Information

The variables selected were designed to illumitteuse of judicial doctrines in
federal tax controversies. The information gattexisout the cases included:

«  the court in which the case was decited

e the year of the decision;

« the taxpayer's legal staflife.g, individual, corporation);
« was the taxpayer represented by a laWyer

*  who won the cadé and

89See suprantroduction.

®Because units of analysis were organized aroundipipearance of doctrines, multiple
references in a decision to such doctrines (or iplaltreferences to one doctrine) led to
multiple units—one for each reference.

9 These courts were the Tax Court, the district cdimtluding particular districts,
although that information is not used in this dgficand the Court of Federal Claim§ee
supranote 87.

92Taxpayers were divided into several categoriesciviaiere then reduced to four: a step
intended to aid statistical analysis. These categare: “individuals,” “trusts and estates”
(which included trusts and estates), “businesseshich includes partnerships and
corporations) and “other” (which included governtsemonprofit organizations and trustees).

%The taxpayer's legal representation was usualledatt the beginning of a case or
sometimes, if a docket was available for the cesthe docket. For a recent article about the
positive effect of taxpayers’ legal representafioicases that resulted in Tax Court decisions,
see Leandra Lederman & Warren B. Hrump Attorneys Do Their Clients Justice? An
Empirical Study of Lawyers’ Effects on Tax Coutidation Outcomes41l WAKE FORESTL.
Rev. 1235 (2006).See als@chneiderSocial Backgroungsupranote 19, at 226-27.

%The winner of a case was ascertained by examininpie factors. At the very least, |
did not have expectations about where my analysisldviead, which somewhat diminished
the risk of bias in making these subjective judgmenl|t was important, of course, to
dichotomize who won into two parties in order t@mppote statistical analysis. A decision
stated by the court as in favor of the governmenagainst the taxpayer was taken at face
value, but was fortified by reading the case toficonindependently the court’s conclusion.
Even if the party which otherwise appeared to hawea did not have all of its expectations
met—for example, the taxpayer paid some portiotheftax it argued it had never owed—that
party was still treated as the winner.
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. questions about judicial doctrines; including:
«  which of the five judicial doctrines was raised;

 who raised the doctrine—had the government, theager, or the
court, essentially saids revealed byhe judge’s opinion “I'd like to
have the business purpose (or the step transacatimn), doctrine
applied (or not applied) in this decision”;

* two related questions—did the party that raisedoatrthe want it
applied or not, and on whose behalf did the pahigt traised the
doctrine want the court to att,

. did the litigants’ briefs cast light on any of tabove questions, on
doctrines they had raised but which were not ugethé court, or on
the one-way rule;

« which litigant prevailed in the court’'s decisioncalb applying a
doctrine, regardless of whether that litigant rditfee doctrine or even
wanted the doctrine applied on its beffalf

«  was a doctrine applied because of statutory orlatany directivé’,

» the area of tax law discussed by the court whemaxag the judicial
doctrine under scrutirf§; and

%Because judicial doctrines are invoked to recamhs@ctions, it was appropriate to
classify a party as “not wanting a doctrine applietien that party raised the antithesis of the
doctrine’s application. For example, assume that taxpayer argued that it possessed a
business purpose for the transaction under scrutifhyat case is treated as one in which the
taxpayer raised a doctrine and did not want thatraw applied.

If the taxpayer argued that it had a business m&pib presumably would have asked the
court to act on its behalf as well with respecttie doctrine. Whether that would be the case
was not clear when the research began, and sajbestions were asked.

%Judgments were made about this issue similar to wdm a case.See supranote 94.
To follow through on the prior footnote, if the cbwagreed with the government about
substance over form, and, therefore, decided ongthwernment's behalf, the government
prevailed in having the doctrine applied. If theud disagreed about application of the
substance over form doctrine and decided on thpaiget’s behalf, the taxpayer prevailed,
because the doctrine was not applied. Conver#elye court agreed with the taxpayer that
use of the business purpose doctrine was inappitepthe taxpayer prevailed in the doctrine’s
use. If the court disagreed and applied the basimarpose doctrine, the government
prevailed in the doctrine’s use.

9’A doctrine was so invoked in only thirty of the 3@8its of analysis, and used in all but
two of them. Eighteen involved I.R.C. § 6621, addressed §165, two addressed § 355, and
the other four examined four other sections. Bseaf the small number of cases in which
regulatory or statutory dictates triggered use dbatrine, current literature notwithstanding,
infra Part 11.D (calling for codification of judicial adrines), no further analysis was done
about a statutory directive for a doctrine’s apgiion.
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« when the taxpayer raised a doctrine, had the opinaied that raising
judicial doctrines is a one-way street and, if digl, it apply the one-
way rule to prevent the taxpayer from assertinggdicjal doctrine®®

The questions designed to elicit data about jatidoctrines may be
illustrated with the following five examples:

Example 1. A court’s opinion states that “the governmentuagj that the
substance of a transaction, as opposed to the tfeertaxpayer had used,
was such that the taxpayer should be denied thbaagfit it sought (e.g.,
an exclusion from gross income or deduction of gmease). The court
sides with the government and decides in its faand does so by relying
on the substance over form doctrine.

This case is coded as the government raising aidectvanting the
doctrine it had raised to be applied, and prevgilmhaving the doctrine
applied. If the court decided not to apply the stabce over form
doctrine, then the case would be coded as the yaxeving prevailed in
the doctrine’s use. The doctrine used, of coussgbstance over form.

Example 2. An opinion says that “the taxpayer suggests” ithpdssessed
a business purpose for the transaction in whickngaged. The court
agrees, finding a business purpose for the taxfsagetion, and so allows
the taxpayer its intended tax benefits.

” o

%The areas were: “accounting,” “capital assets,"sihass” (including two areas initially
coded separately, corporate and partnership (theroharrower, areas from which the
ultimate groupings in this footnote are derived aiso set forth in parentheses)),
“criminal/procedure” (criminal and procedure), “detion,” “employment” (employment and
pension), “estate/gift” (estate and gift), “incofhand “other” (bankruptcy, excise, exempt,
foreign, insurance, and natural resources). AR thie type of taxpayesupranote 92, larger
categories were established in order to enhantististal analysis. The sections discussed by
a court when examining the judicial doctrine unaaiiew were also collected, and have been
used in the past.See generallySchneider,Social Backgroundsupra note 19; Schneider,
Assessingsupranote 19; Schneide&tatutory supranote 7; and SchneidéEmpirical, supra
note 7. But this has its problems, so the germrbstantive area of tax law around which a
case revolved—admittedly a subjective judgment—uses.

Initial research led to further highlighting of #& distinct areas, to see whether cases
involving judicial doctrines were aggregated inghereas. These cases involved corporate
owned life insurance programs, transactions patecitlaracterized as a tax shelter, and
transactions that | thought might be characteriasda tax shelter (even absent the court’s
explicit labeling, such as foreign currency swapg,straddles, and programs marketed to lead
their purchasers to put their assets in a thinljledeseparate entity, leading to alter
ego/nominee questions).

Data about the judge who decided the case and #haijudge’s social background were
also collected. Preliminary results based ondhais were not meaningful, and so that line of
inquiry was not pursued.

9See infraPart I1.E.
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In this case, the appropriate coding is that theodger raised a
doctrine, the doctrine was the business purpostidecthe taxpayer did
not want the doctrine applied, and the taxpayevailed in the doctrine’s
use. Because the taxpayer’s assertion of its bssipurpose for the
transaction negateapplication of the business purpose doctrine, it is
appropriate to code the case as one in which #tpajer did not want the
doctrine applied. Because the doctrine was notiepp-the taxpayer’s
litigating posture—it is also appropriate to chaesize the case as one in
which the taxpayer prevailed. Because the taxpajeérnot want the
doctrine applied, it is also appropriate to chardee the case as one in
which the party that raised the doctrine—the tagpaywanted the court
to act in its behalf and not the government’s.

Example 3. In its opinion, a court articulates the importanaf, and
decides to apply, the sham transaction doctriiedoés not attribute the
doctrine’s presence in the case to either litighnt,instead discusses the
doctrine as if the doctrine’s application is appiafe and then applies the
doctrine. The taxpayer is denied the tax benegibught.

The appropriate coding in Example 3 is that thertcoaised a
doctrine, the doctrine raised was the sham tralogadbctrine, the court
wanted the doctrine to be applied (or, stated Eskwardly, that it
intended to apply the doctrine), and that the gawvemt prevailed in the
doctrine’s use.

Example 4. The facts are similar to the original facts inaBple 2,
except that the taxpayer argues that the substahtiee transaction is
such that it should be allowed its intended taxeffien This means that the
taxpayer raised a doctrine, the doctrine was suobetaver form, the
taxpayer did not want the doctrine applied, andtéxpayer prevailed in
the doctrine’s use.

If the court did not note th®anielson case'®™ or otherwise limit the

taxpayer’s ability to challenge the form of thensaction, the case is
coded as the “one way” rule having not been raised obviously,

applied. If the court did raisBanielson,but decided that its application
was not appropriate, then the case is coded a%tieeway” rule being

raised, but not applied. If the court raid@dnielsonand decided that the
taxpayer could therefore not vary the form it haldosen for the

transaction, then the case is coded as the “on€ wdg having been

raised and applied.

Example 5. The facts are similar to Example 1. The partg&fs reveal
that the government argued for use of the substaveeform doctrine.

105eeComm'r v. Danielson, 378 F.2d 771, 775 (3d Cir. 196See, e.g.supranotes 7,
19 (regarding judges’ social backgrounds).
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The case is coded as the government having rafgeddbctrine in
briefs, that it wanted the doctrine applied, andairmanner otherwise
consistent with the results in Example 1.

While these data are the crux of the Article, they often revealed in less than
ideal circumstances. Data collected sometimes segm more obvious, as a
researcher of why judges decide cases as they gidbenaxpected to ask about the
gender, race or political affiliation of ideology the judges under scrutiny. Data
that might illuminate judicial doctrines are diféet, however, and must be teased
from the circumstances surrounding judicial doesi+who raised them, what had
the parties done with the doctrines they raised, waho prevailed in the doctrines’
uses®®* Arguably, equating who was designated by a juslggdinion as having
“raised” a doctrine may not reveal who actuallysea it during the course of
litigation. There is, however, evidence that ittedpand so asking this question
begins the discussion.

As is explained below, the party that most oftaee@ a doctrine in this database
was the court. Does that suggest that the taxpaygrthe government repeatedly
overlooked a doctrine’s application? And, if ndes the court's predominant role
suggest that it raised a doctrine rhetorically, &ilbd to credit the litigant that had
raised the doctrine? In fact, a review of briefgeals that litigants rarely raised
doctrines'® It also quickly became apparent during resednahsometimes a party

%Ynferences are drawn from the dat&eelee Epstein & Gary KingThe Rules of
Inference 69 U.CHI. L. Rev. 1 (2002).

1925ee infrafig.1 (showing the court raised the doctrine mitr@n the government or the
taxpayer) and note 111 (briefs).

Nor does procedural posturing—e.g., who must raiséssue in litigation, what failure to
do so means—bar equating who appears to have raigedicial doctrine, according to an
opinion, with who actually raised it during the csa of litigation. The rules surrounding
federal tax litigation are noted below. Generatlygy encourage simple pleading and are
designed primarily to put one’s opponent on notiethey stop short of requiring a litigant to
plead a judicial doctrine.

Refund litigation A taxpayer seeking a refund is subject to thdeFa Rules of Civil
Procedure, either because it chooses to litigateardistrict court—which is governed by the
Rules—or because it chooses to litigate in the Caifir Federal Claims, whose rules
incorporate the Rules.See GERALD A. KAFKA & RITA A. CAVANAUGH, LITIGATION OF
FEDERAL CiviL TAX CONTROVERSIESY 15.06[3] (2d ed. 1997). The taxpayer geneily the
burden of proving both that the Internal Revenuevife’'s assessment was incorrect and that
the overpayment of taxes it claims was correSee idf 16.01[1]. Nevertheless, the rules of
pleading are generous, and a taxpayer must filenglaint that is simple, concise and direct,
whether in the district court or the Court of Fedetlaims. Fed. R. Civ. Proc. 8(e)(1). Ct.
Fed. Cl. R. 8(e)(1). All “that is required is dafént notice of the relief sought and the
grounds on which the relief is based” to withstémel government’s “motion for dismissal or
for judgment on the pleadings.” AKKA & CAVANAUGH T 17.02[1]. In addition to containing
denials or statements about the government’s laékawledge about matters averred in the
complaint, the government’'s answer also must contaiy affirmative defenses, such as
estoppel, fraud or res judicata. Fed. R. Civ. P8{c), 9(b)-(e). Ct. Fed. Cl. R. 8(c), 9(b).
Finally, it should be noted that the rules of batburts allow pleadings to be liberally
amended. KrkA & CAVANAUGH § 17.05.
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raised a doctrine, only to suggest that applicatibthe doctrine was not apt (e.g., a
taxpayer who argued that it had a business purpof@gse are just a few of the
nuances of the indirect nature of this evidencevextheless, useful information was
mined from the data.

The opinions were taken at face value, a decigienimportance of which is
underscored in the prior paragraph. Preciselyumé was impossible to determine
whether the source of the court’s activity in naggia doctrine was caused by the
litigants’ inattention, the court’s rhetorical poghg, or some other reason, it was
more reliable simply to note who, using the coudisguage, had raised a doctrine—
“the taxpayer says” or “the government argues” othing—instead of guessing
what the court might have intended, but failedsag.

C. Statistical Analyses

Statistical significance for relationships in tlesults was assessed by appropriate
tests!® Binary logistic regression was used to establedationships between the
independent and dependent variabtés.

Tax Court litigation A taxpayer contesting a tax liability in the T@wurt faces rules that
are slightly different from the above rules. Afteceiving a notice of deficiency from the
Service (about its tax), the taxpayer may petitthe Tax Court to have its deficiency
redetermined. The burden of proving its case Wéh the taxpayer, except for affirmative
defenses, the burden of proof for which lies with governmentSeeT. Ct. R. 142(a)(1). As
in refund casessupra averments in a pleading must be simple, coneisd,direct, T. Ct. R.
31(b), although they must be more detailed thamefinnd casesSeeKAFKA & CAVANAUGH
5.07. Even if the pleadings are somehow deficigngty can be corrected by an amendment of
the party, either once as of right before the rasp@ pleading or thereafter by the court’s
leave or consent of the adverse party; leave sieafigiven freely when justice so requires.”
T. Ct. R. 41(a). Affirmative averments in the gowaent’s answer not specifically denied by
the taxpayer in its reply will be deemed admittdd.Ct. R. 37(c).

These rules encourage putting one’s opponent doenatot pleading every point in one’s
case. They do not diminish the possibility thahei litigant might raise an issue such as a
judicial doctrine during the course of litigation.

1%Relationships between different variables can asi@/generated. However, statistical
significance enables one to distinguish betweerehelationships which arise randomly from
those that are less the subject of chance. $tatisignificance is “designed to allow us to
make statements about the probability that hypmiletrelationships actually occur”; it
permits the inference that two variables are rdlaite the population and in the same manner
in the sample, and not merely the result of randmssociation. BvID KNOKE ET AL.,
STATISTICS FORSOCIAL DATA ANALYSIS 21-22, 142 (4th ed. 2002). The Pear33rtest was
used for cross-tabulations of dichotomous varialideg., who raised a doctrine and whether
that party wanted a doctrine applied).

Statements in this Article about statistical sigwifice refer to testing at p levels.G5.
While literature frequently states the “amount’safnificance, e.g., p level €5, or <.01, this
Article merely sets forth the results that areistiaglly significant, with respect to the cross-
tabulations. This Article simply characterizesrthas such, without attempting to illustrate
the level of significance, in an attempt make tligcuassion less confusing. Because more
specific statements about statistical significames assist the reader in understanding logistic
regressions, the levels of significance are nanéc Part IV.F. SeeSchneider Assessing
supranote 19, at 490 n.61; James J. Brudney efatlicial Hostility Toward Labor Unions?
Applying the Social Background Model to a Celelda@®ncern 600HI0 St1. L.J. 1675, 1709
n.121 (1999) (discussing 0.05 and 0.01 levelsgifrtg for significance).
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IV. RESULTS

A. Introduction

Three-hundred seventy-eight units of analysis wkmved from 275 cases, as
some decisions raised more than one docthélhe results drawn from the data
sustain the article’s hypothesis that judicial dioets are not monopolized by the
government. As is explained below in greater dietia® government, the court, and
the taxpayer, all raised judicial doctrines andidis the court, not the litigants, who
raised doctrines most frequently. It also app#esthe court’s active role in raising
doctrines occurred because the litigants tendedtmatise them. As might be
expected, both of the litigants—the government #mal taxpayer—tried to have
judicial doctrines applied for its own benefit astich found that it was more likely to
prevail in a doctrine’s use when its opponent haided the doctrine than when it
did. Substance over form was used more than atbetrines. Specific doctrines
can be associated with specific areas of tax lawhe one-way street rule,
theoretically making it difficult for taxpayers #rgue that they can vary the form of
a transaction, was largely ignored by the court #imel government. Finally,
circumstances enable prediction of which doctrileesl to the government or the
taxpayer prevailing in a doctrine’s use.

General observations can be made about the'Yatior example, the units of
analysis were drawn, in declining amounts, fromesadecided by the district courts,
the Tax Court, and the Court of Federal Claims. sMof the taxpayers were
characterized as individuals or businesses or, lesser extent, as estates or trusts.
The government prevailed in a doctrine’s use albeite as much as the taxpayer,
and also won about twice as many cases as theyexfragardless of who prevailed
in a doctrine’s application). Taxpayers were almadvays represented by
lawyers®’

But these observations do not do justice to tha.datstead, a better narrative is
presented when the data is associated with cattaines. Therefore, the following
discussion is organized around some of the vagalded to mine information from
the data about judicial doctrines.

104 ogistic regression permits each independent viriabbe isolated “while controlling
for the influence of other independent variabled arhile measuring the magnitude of the
influence.” SchneiderSocial Backgroundsupranote 19, at 227.

1%see supraext following note 89 (raising doctrines). Magcisions raised only one
judicial doctrine. Only sixty-eight of the 275 easraised doctrines multiple times. For
methodological reasons, only the 207 instanceshitiwone court raised one doctrine were
used in the logistic regressionSee infranote 144.

1%see infraapp., thls.A-D (displaying graphs representing Imatthis data).

197See supranote 93 (discussing legal representation in tasesp See alsp e.g,
SchneiderSocial Backgroungsupranote 19, at 223 (discussing more pro se repreiamia
other tax litigation).



2009] USE OF JUDICIAL DOCTRINES IN FEDERAL TAX CASES 59

B. Who Raised a Doctrine and Did the Party Raisirigoctrine Want the Court to
Apply the Doctrine?

Who raised a judicial doctrine is the first questfwosed by the data, the answer
to which illuminates flaws in the accepted wisdorthe results reveal that the
taxpayer raised doctrines assertively, rather gessively acting as the party against
whom the government always asserted doctrines. cbhg, however, was the party
most likely to raise a doctrine. Therefore, whappened when the court acted
influenced other results that flowed from askingickhparty had raised a doctrine.
The court appears to have raised doctrines bethead#igants failed to do so. Even
though a litigant raised a doctrine, presumablyittobenefit, its opponent frequently
was the litigant on whose behalf the court theriagghat doctrine.

Any participant in litigation—the taxpayer, the gsmment or the court itself—
could raise a doctrine for consideration. Whentéx@ayer or the government raised
a doctrine (regardless of whether that party alaoted to have the doctrine applied),
it seems reasonable to believe that each of tigatits must have done so to advance
its case, and that the court was prompted by aedspress a particular point.

As Figure 1 reveals, it was the court that masgdiently raised a doctrine.
Figurel. Party Raising a Doctrine, by Percentages (N=378)
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The court raised a doctrine almost half the timalirunits of analysis, and in the
remaining units, the taxpayer raised a doctrineertban half as frequently as the
government, underscoring the benefit taxpayersisaaising doctrines®® Figure 1
also signals that what courts did about judiciadtdoes was critical, given the large
percentage of units of analysis in which it wasadbert that raised a doctrine.

As noted'® the court’s predominant role in raising doctritlesoretically might
cloud inferences drawn from the data. Arguablynight be unrealistic to believe
that the court always raised a doctrine on its avitrative and that the government
and the taxpayer were consistently siféfit. But the on-line documents

1%ow the parties were served by the court raisingrities’ use is not answered by fig.1,
and therefore must be inferred through result$os#t in fig.2,infra.

19%5ee supraext following note 102.

194, Even inGregory v. Helvering293 U.S. 465 (1935), the government said that the
transaction “was without substance and must beglsded.” 293 U.S. 465, 467 (1935). But
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accompanying the cases from which the units of yamlwere derived tend to
suggest that the most likely explanation for therte activity was that it was acting
in a void created by the litigants.

On-line documents accompanied about half the wfitmalysis. In about three-
quarters of the units in which documents appeatteel,documents were summary
and most likely only a docket entry. Substantiigcdssion appeared in forty-six
units of analysis (just over ten percent of all 3irgts). Even when litigants’ briefs
were reproducet!! judicial doctrines that the court’s subsequenhimpi discussed
were raised in these briefs in only twelve unitenere three percent of all units. In
other words, the litigants’ briefs inevitably falléo address doctrines subsequently
mentioned in opinions.

What happened in the thirty-plus briefs in whiche thtigants engaged in
substantive discussion that was not directed tosvéird judicial doctrines raised in
the court’'s opinion? Litigants made focused arguisie relying on specific
authorities such as statutes, cases, regulatiahsudings. Because the litigants did
not address judicial doctrines in these brieffllbws that the court must have been
the party that raised a doctrine.

When who raised a doctrine was contrasted withralspects about the use of
judicial doctrines, a fuller picture emerges. \ehihe government raised doctrines in
a way resonant with the accepted wisdom—raisingntfrequently, almost always
seeking to have them applied—taxpayers did not.xpayers frequently raised
doctrines, sometimes trying to have them applied; foequently defensively,
arguing that they should not be applied. Theaaitplayer in who raised a doctrine
was the court, which signaled that it intendeddty when rendering its decision, on
the taxpayer’s behalf in only a quarter of the sioit analysis?

Another noteworthy aspect of who raised judicialctdoes was that even
litigants tended to fail to have the doctrines &aplby the court in the way they
intendedt™ The taxpayer persuaded the court to apply a idecin a way that
benefited it twenty-two percent of the time it mdsa doctrine. The government was
more successful—it persuaded the court to applyciridie in a way that benefited it
fifty-one percent of the time it raised a doctrinkut-that percentage still does not
reinforce the accepted wisdom about judicial doesj since the government lost
with respect to a doctrine’s application almostfragjuently as it prevailed when it

the court, to judge by the opinion, was the solera® of the conclusion that the transaction
was without “business or corporate purposiel’at 469.

On-line research does not reveal whether the briefe all or only some of those
submitted during the litigation or how they wereosén for reproduction. Many of the
documents pertained to discovery, and thus shéujimoon legal theories used to advance the
litigants’ cases.

12The court, like the government, almost always warttee doctrines it raised to be
applied. Of all the times the government and theayer raised a doctrine, only once did
either litigant not want a doctrine applied on dtsn behalf. (The cross-tabulation for this
result was statistically significant.) It seematerintuitive for a litigant to argue against a
doctrine’s application on its behalf, and these tases may best be understood as aberrant
situations.

133ee also infrdig.2 (displaying results for a party raising dire¢ and also wanting the
doctrine applied).
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was the party that raised a doctrine. Again, ifigaht that prevailed with respect to
a doctrine’s application was strongly influencedwalyat happened when the court
raised a doctrine. The government prevailed twEenany times as did the taxpayer
in this circumstance, such that, again, an ovéuials in favor of the government is
revealed when contrasting who prevailed in a doetsi application with who raised
a doctrine'*

Another way in which to adduce information abouiial doctrines in federal
tax cases is to examine whether a party, havirsgdad doctrine, wanted the court to
apply the doctrine. It might seem obvious thaagypraising a doctrine also wants it
applied, e.g., the government arguing that the tambs of a Gregorytype
distribution was a dividend, despite its technid@dracterization as a reorganization.
But a party could also argue that application o tthoctrine it raised is not
appropriate, as would implicitly occur when a taygraargued that it had a business
purpose for itsGregorytype distribution. What might be said about atypdhat
wanted a doctrine it had raised to be applied obtabe applied?

Generally, the government sought the applicatiodaaftrines it raised more than
either of the other parties and the taxpayer sotmlatvoid application of doctrines
more than either of the other parties. Wantingidicjal doctrine that a party had
raised also to be applied was coupled with theiipetoctrine used in the opinion.
Substance over form was used more than any othdrimi when the party that
raised the doctrine also wanted it applied, whilsibess purpose was used more
than other doctrines when the party raising a dwedlid not want it applied.

As Figure 2 reveals, the government and the cawely raised doctrines without
intending to have them applied. This result comf®to that aspect of the common
wisdom that suggests, as taxpayers structured dhm bf the transaction, the
government or the court tried to set that form asith contrast, the taxpayer raised
doctrines in order to argue their inapplicabilieyd., the aforementioned existence of
a business purpose and, therefore, negation abubmess purpose doctrine) more
frequently.

MThese results are statistically significant. Wites same questions were asked, but for
units of analysis divided into the three constitueourts in which taxpayers could litigate—
district courts, the Tax Court, and the Court ofiéal Claims, seeupra note 87—the
statistically significant results replicated theoab results with some variations. The taxpayer
raised a doctrine somewhat more in the Claims Cthah was revealed in figure 1, the
government less in that court, but the resulthéndther two courts were similar to the results
at large. The taxpayer also raised doctrines dafely more in the Claims Court, Sixty
percent of the time. While the government contiht® avoid using doctrines it had raised
defensively, it did so most in the Claims Courtnadl, ten percent of the units of analysis in
which it had raised a doctrine. The above reswkse statistically significant. The only
statistically significant data for the cross-taltigia of which party had raised a doctrine and
which litigant prevailed was for the district cajrivhere the results tended to replicate those
set forth in the text regarding the entire setathd
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Figure2. When Party Raising a Judicial Doctrine Also Wanted the Doctrine

Applied (N=378)'*°
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Taxpayers raising doctrines in order to have thppli@d suggests that taxpayers
perceived that they could use doctrines offensivelyome doctrines cannot be
asserted by the taxpayer; a taxpayer cannot alguettransaction should be recast
from the original form it chose into a better orecause the transaction was a sham,
lacked economic substance or a business purposet tHg other doctrines—
substance over form and the step transaction destri-may be asserted by the
taxpayer to recast a transaction as well as thergovent, because they can be used
to justify a decision on either litigant’s behalf.

That taxpayers raised doctrines in order to avaadirtg them applied also
intimates that taxpayers understood that the gowent’'s use of doctrines could be
parried. Even if the taxpayer cannot use the stransaction, economic substance
or business purpose doctrines offensively, it séh use them defensively, raising
these doctrines in order to argue that they shoatdoe applied. The results reveal
the taxpayer understood its ability to use the mdeetthat cut both ways, substance
over form, offensively, and the defensive use & Husiness purpose doctritie.
Use of the remaining doctrines, however, does eiafarce this perception. Each of
the remaining three doctrines—sham, economic snbsfaand step transaction—
were raised by a party only to have the party artha they were inapplicable
roughly fifteen percent of the time. Thereforegrthis no ready explanation why
doctrines were raised only to then be avoittéd.

"5These results are statistically significant.

18The doctrine raised most frequently by a party eguhat the doctrine’s application
was not appropriate was the business purpose decthat party called for not applying the
business purpose doctrine thirty-seven percerefitne the doctrine was raised. In contrast,
the doctrine raised most frequently by a party sggko have the doctrine applied was
substance over form; that party argued not to afyaly doctrine only five percent of the time.
These results were for all parties that raised ridwet and then argued for or against the
doctrines, not for whether the taxpayer, governnwntourt had raised doctrines and then
argued that they did not apply, because thosetsesele not statistically significant.

1" The party raising other doctrines and arguing ithstiould not be applied did so twenty
percent of the time for the economic substanceri@stnineteen percent of the time for the
step transaction doctrine, and thirteen percentheftime for the sham transaction doctrine.
These results are statistically significant. Wthe finer question of which party raised a
particular doctrine and sought to not have the riteetapplied did not lead to statistically
significant results, one might infer, given thegmumber of times that the taxpayer assumed
this posture, that this was most frequently th@ager.

When the results were examined for each of thetsporodest changes occurred. The
taxpayer sought to avoid application of doctrinehdd raised somewhat less in the district
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C. Judicial Doctrines Used

A second way to assess how parties relied on jldanctrines is to examine
which doctrines the parties raised. The specifictiines used are cross-tabulated
against the parties that raised the doctrines gurei 3. The extent to which the
government, the court and the taxpayer used ealitigudoctrine is set forth in this
figure so that, for example, one may see that thetaised substance over form in
about sixty percent of all units of analysis in @hiit raised a doctrine (and the
government and the taxpayer about twenty and thieycent, respectively) by
looking at the bars at the extreme right side efftgure.

Figure 3. Doctrine Used and Party Raising a Doctrine (N=378)8
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One of the more striking results set forth in Feg® is the heavy reliance on
substance over form. As one looks at the set dfnmos on the far right of the
figure, it is apparent that a large percent ofdhetrines used in the court’s opinion,
regardless of which party raised a doctrine, wasstsunce over form. Indeed,
substance over form failed as the preeminent dectrnly when the party raising the
doctrine was the government.

One way in which to interpret this use of substamwer form is that every party,
especially the court, recognizes the flexibilityattthis doctrine presents. Other
doctrines require more specific findings: the aogeof a specific purpose, for the
business purpose and sham transaction doctrinesfaais, for the economic
substance or step transaction doctrines. Whiletanbs over form is, of course,
factually grounded, it alone among judicial doasnlacks relatively objective
standardg®

The court’s predominate use of substance over foatmest two-thirds of the
time—resonates with the court as the party mostyliko raise a doctrine. As noted,

court and the Tax Court than it had when all thertsowere aggregated; the government and
the court sought to have doctrines they raisediegmven more in these two courts. In

contrast, the taxpayer sought to avoid applicatibdoctrines it raised even more in the Court
of Federal Claims, while the government and coumewhat less. These results are
statistically significant in all three courts.

18These results are statistically significant.

1%The frequency of the doctrines used in all unitsuwélysis, for all parties and not just
for each, is set fortinfra app., tbl.E. Substance over form was used the emus the step
transaction doctrine the least.

1205ee supréart I1.C.
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there is some evidence that litigants’ argumengitate towards certainty: cases,
regulations, legislative history, etc., instead joflicial doctrines? If use of
doctrines rests primarily with the court, then twurt might also prefer substance
over form, the doctrine least constrained by aagmble standards, in order to
maximize its flexibility when applying doctrines cadeciding cases. The taxpayer
also benefits from uncertainty, as it strugglesgoape the form of the transaction it
crafted and so it, too, can therefore benefit bingitdorm over substance. In
comparison, the government—motivated by its degrecompel the taxpayer to
submit to the form of the transaction it originatthose—has less reason to use
substance over form.

Another revealing aspect of the doctrines used tivas the government relied
less on any one doctrine than the court or theagesqp This outcome might reflect
the government’'s conformance, again, to the commisdom—raise doctrines in
order to have them applied—in contrast to the cand the taxpayer, who appear to
have raised doctrines, respectively, because tigarts tended not to do so or in
negation of that wisdom. The taxpayer also predaimost in a doctrine’s
application when that doctrine was the businespgse doctring?? This result
fortifies the earlier observation that the taxpagsed the business purpose doctrine
more, only to argue that it was not applicableguFRé 3 reveals that the taxpayer had
great success maintaining this position, raising toen distinguishing the business
purpose doctrine from the case at issue. The gowemt prevailed most in a
doctrine’s application when that doctrine was sabs¢ over form. Substance over
form’s benefiting the government may be explaingdhe court’s heavy reliance on
that doctrine compounded with the court’'s primasierin raising doctrines and its
favoring the government when it did raise doctritfg@swhile one might argue that
different areas of tax law favored different dawds—e.g., the sham transaction
doctrine was used more in alter ego-nominee cdsas other doctrinéé—that
point of view cannot explain why the various pastimised doctrines differently.
Each party had equal access to each area—the &xpayld have sought to
distinguish the sham doctrine in an alleged alter @ase as easily as the court or the
government could have raised it—so something elsest nhave prompted the
variance.

When questions surrounding the doctrines used wragined in each of the
three courts under observation, the results raplicahe more general findings,
although the results also lacked statistical sigaifce. The parties raising the
doctrines had statistical significance in the Tau@ and the district court, but not in
the Court of Federal Claims, and the litigant thpaevailed was statistically
significant only in the district court.

D. Areas of Law

One of the more intriguing aspects about the dsgarabled for this article is the
chance to confirm that judicial doctrines appeaspecific areas of tax law, as the

125ee supraext following note 111.

122Fifty-nine percent in statistically significant téts.

1Z5ixty-nine percent in statistically significant vés. See suprdig.2.
12435ee infranotes 129-30.
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literature suggests, such as corporate tax, eptataming, and matters surrounding
families. This connection between doctrines arftedint areas of tax is one of the
few “hard” observations about judicial tax doctsnia the literature and, other than
authors’ impressions that such associations eristevidence exists to prove or
disprove this assertio® While the data suggest that doctrines appear rimore

certain areas, no evidence buttresses the allegatkection between doctrines and
areas of law. To some extent, this gap may exsabse contrasting the literature
and the data is an inexact process. The obsemnvistidated, the evidence is not, and
data—including the areas of law in which tax commsies occur—may have

changed over time; one conclusion is impressiangstid the other empirical; and the
two sets of results have been measured by diffarests of law.

Having noted these warnings, the data set fortRigure 4 reveal that judicial
doctrines arose a greater number of times in tweasof law—what is deductible
and procedural and criminal tax matters—than inirfmss tax (which combines
corporate and partnership ta%. Indeed, the first two categories accounted fdir ha
of all the times that doctrines were raised (royghwenty-five percent in each),
while only ten percent of all the cases in whichctdoes were used involved
business tax. After business tax, the next areavhich doctrines were most
frequently raised involved employment tax, followbsg estate planning (which
combined estate and gift tax cas®s).

Figure 4. Areas of Tax Law Raised in Units of Analysis by Percentage
(N=378)
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areas of tax law

Even more compelling than whether doctrines coelditked to areas of tax law
is which doctrines were used in which ar&&sSubstance over form was used the
greatest percentage of times in cases involvingua@ing and capital assets (relative
to substance over form’s use in other areas) aast la cases involving business tax
or the proper rate of tax. In contrast, the stgmdaction doctrine was used the

1255ee supranote 36.
126These results are statistically significant.

12’See supraext accompanying note 98 (discussing areas ofataxcategorized for this
article).

128These results are statistically significant.
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greatest percentage of times in cases concernmgatie of tax and least in those
about accounting (relative to the doctrine’s usetiner areas of law). The sham
transaction doctrine was used the greatest pegernté times in procedural and
criminal tax cases, economic substance in casest aterductions, and business
purpose in cases involving accounting, estate joptgnand capital assets.

It is difficult to assess the meaning of the resbiktween judicial doctrines and
areas of law because there is no benchmark for adosgm other than, of course, the
outgrown judgments about the areas in which anytroh@c appears. At the very
least, however, the view about doctrines’ use iglated, and must be revised to
reflect doctrines’ actual prevalence in variousaare Furthermore, certain doctrines
may be associated with certain areas because ofchew law has developed. For
example, economic substance may simply be the idectrsed most to disallow
deductions if and when those deductions have nas fas existing other than to
reduce someone’s ta¥. Similarly, the sham transaction doctrine was Lisealter
ego-nominee tax cases, which were characterizednwasdving procedural tax
matters; that may account for the preeminence o tloctrine in cases about
procedural and criminal tax matters. Another gaesexplanation is that doctrine
use is shaped by necessity, with the litigants thedcourt (the party that primarily
raised doctrinéd’) doing whatever was necessary to win or to malitgation.

E. The One-Way Street Rule

Another untested perception about judicial docgiigethat they lie on a one-way
street, raised by the government or court, butwadlb to the taxpayer only when it
can establish fraud or duress in its choosing tiginal form of the transactioti!
Evidence gleaned from the database suggests thatulsm is incorrect, because the
one-way street rule was not frequently invokedhegitin substance or by citing the
cases usually associated with the rule.

The taxpayer raised doctrines in seventy-four usfitanalysis. Even if the need
for fraud or duress could have been invoked onlthncases in which the taxpayer
sought to apply a doctrine—which it did forty-onenés of these seventy-four
instances—the one-way street rule was raised iy timitteen of these cases, less
than a third of the forty-one cases in which itIdoand should have been raiséd.
Because the rule must be invoked absolutely, thg way in which to explain the
failure to invoke the rule in the other two-thirdéthe authority is that the rule was
ignored.

1%5ee supr@art I1.C.4.
1305ee suprdig.1.
Blgee supr@art II.E.

133When raised, the rule was applied eleven timesr¢alpde the taxpayer's altering the
form of the transaction.
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F. Assessing Cause and Effect in the Database

Regressions permit the association of independedtdependent variablé¥,
More than merely describing what happened, theynjtevne to infer what might
occur—to predict the likely outcome of events caludsy certain factors in a
database. Logistic regressions offer the bendfitsolating the effect of each
independent variable while controlling for the udhce of other independent
variables, and simultaneously measuring the madaitf the variables’ influence.
In other words, these regressions are able taiselvhat matters and what matters
most.

An illustrative logistic regression for the databaseated for this Article is set
forth in the Appendix3* The independent variables used in the logisticassior’
were:

 whether the party that had raised a doctrine warked doctrine
applied;

«  which party raised the doctriti&

1335ee KNOKE ET AL., supra note 103, at 235. Predictive statistics permiawdng
inferences between causes and effects within das¢a such as whether the party that raised
a doctrine or the taxpayer's representation bywgyda could be associated with the taxpayer
prevailing in a particular doctrine’s application.

13%Seeapp., thl.F.

1%5The independent variables that have more than ategories—for example, the party
that had raised a doctrine could have been thergment, the taxpayer, or the court—had to
be parsed into two categories by using “dummy” alalgs in order to test the effect of each
possible scenario (i.e., government versus non+gowvent (taxpayer and court), taxpayer
versus non-taxpayer, court versus non-court, coarnsus non-court (government and
taxpayer)) in the logistic regressiorSeeKNOKE ET AL., supranote 103, aR71-78. The
variables for the type of taxpayer and the doctrised in the court’s opinion also have
multiple categories, and so they were rendered(@ithotomous) dummy variables as well.

1%835ee supraext accompanying notes 95-99 (discussing thesables). It is important to
ascertain the multicollinearity of the independeatiables. Multicollinearity occurs when
there is a high correlation between independenbkes and it may lead to a less accurate
prediction of the outcome.See KNOKE ET AL., supra note 103, at 268. Some of the
independent variables led to higher correlaticfisese include:

* when the type of taxpayer was a business or diviclual—a correlation of .820;

* when the party raising the doctrine was the coamtl either the taxpayer or the
government—.585 and .641, respectively;

* when the party raising the doctrine was the tgepar the government and on whose
behalf the party that had raised the doctrine whrtee court to act—.604 and .485,
respectively; and

* when the doctrine used was substance over forthedther economic substance or the
sham transaction doctrine—.534 and .450, respégtive

What constitutes multicollinearity is unclear, Sehter, Social Backgroundsupra note
19, at 229 n.73, but in the past | have used ahmeark of +/-.500jd. KNOKE ET AL., supra
note 103, at 268, and suggest that +/-.800 revegls multicollinearity. For the reasons just
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« whether the taxpayer was represented by a lawyer;
« the taxpayer's legal stafds

. in whose behalf did the party that raised the dioetwant the court to
act; and

» which doctrine did the court apply (or not apply) fiendering its

decision**®

The dependent variable was which party prevailealdioctrine’s applicatioft?

The results were not robust, so limited conclusimas be drawn from thef®
To the extent that the results were statisticdtipificant, they appeared to cluster in
one of two ways.  First, some could be charaxtérias being connected to the
assertiveness with which parties postured for dtoest applications. For example, a
statistically significant result occurred betwede party that raised a doctrine and
the litigant that prevailed in a doctrine’s apptioa. The government or the

noted and the minimization, the highest correlatifrthe independent variables used was
.325.

Eliminating just one of the dichotomous variables Which party had raised a doctrine
would have sufficed for purposes of creating a dymrariable. Except when the party
raising a doctrine was the taxpayer (versus not tthgayer such as the court or the
government), high correlations were generated ag&wo other independent variables—the
government (versus not the government) and ttgatition whose behalf the party that raised
the doctrine wanted the court to act. So both 9ypk parties who raised doctrines (the
taxpayer and the government) were both eliminateztder to avoid multicollinearity.

3%\when the type of taxpayer was a business (versusrmusiness) the independent
variable was eliminated because it occurred lesguintly than the independent variable
when the type of taxpayer was an individual (versoisan individual). This elimination also
satisfied the need for a dummy variab&ee infraapp., tbl.B.

38 \hile substance over form was used more than atbetrines, eliminating it from the
independent variables most easily eliminated higberelations and also satisfied the need for
a dummy variable.

39%\ho won the case also could have been used aeflendent variable, but the article
examines judicial doctrines and so using who pteglainstead of who won seemed more
appropriate. On the other hand, parties that jdexl/an a doctrine’s application also tended,
in a statistically significant manner, to win cases the results may not have been that
different had the other dependent variable beed.use

140Regressions may be refined by testing for inteastamong the independent variables.
One tests for interactions by looking for assooragi between variables when controlling for
other variables. A simple example might be to aesin a particular election that younger
women of a particular racial group vote for Cantida Is it the voters’ age, race, or possibly
geographic location that influence the outcometifig for interactions, therefore, may help
in understanding the effect of independent varmble the outcome.

Here, the outcome of the government or the taxppyevailing could have been caused
by several independent variables, and so testingnferactions enables one to suggest which
of these factors was influential. Unfortunatelye tinteractions were not robust and so they
are not discussed.
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taxpayer’s raising a doctrine was associated with taxpayer’s prevailing in the
doctrine’s application, and the court's raising actiine with the government
prevailing. Therefore, the taxpayer’s raising a&tdaoe worked on its behalf, while
the government’s raising a doctrine did not. Arerewnore focused result occurred
when asking on which litigant’s behalf a doctrinedhbeen raised, because that
outcome could be associated with that litigant aileng in the doctrine’s use. A
party raising a doctrine and asking the court tboscthe government’s behalf was
predictive of the government prevailing with redpecthat doctrine. Conversely,
the party asking the court to apply the doctrinebehalf of the taxpayer also was
predictive of the taxpayer prevailing. The goveemior the taxpayer rarely asked
the court to apply a doctrine in favor of its oppot so the litigants’ asserting
doctrines on their own behalf was connected witkirtprevailing in having those
doctrines applied® The key player, however, remained the court.

The other statistically significant associationsthie regression were among the
doctrines used. Use of the business purpose anshtmm transaction doctrines were
associated with the taxpayer's prevailing with exfp to these doctrines’
applications. Because these doctrines could notafygied on the taxpayer’'s
behalf!*? either the taxpayer must have raised them buteardgieir inapplicability,
or the government must have argued unsuccessfollyttfeir application. In
contrast, use of the step transaction doctrine agasciated with the government’s
prevailing in the doctrine’s usé?

What do these two sets of results mean? Conclsisimwn from the latter set—
the doctrines used—seem more apparent. One distirfeetween the doctrines that
favored the taxpayer—business purpose and sham-th@ndne that benefited the
government—step transaction—is that the first tan be applied only on behalf of
the government. Arguably, the all or nothing agmiodemanded of these doctrines
could have led to these associations that favdredaxpayer. One may also infer
that the evidence offered to support these dodriaeored the taxpayer, given the
taxpayer’s success with them. The associatiom@fstep transaction doctrine with
the government prevailing in the doctrine’s usemsre enigmatic. It could be
argued that the other doctrine that could be appiejustify a decision on either
litigants’ behalf—substance over form—Iled to resuthat were too dispersed
between the taxpayer and the government for arpatteappear. Why, then, did
only one of these two have results that even agpeshstatistical significance?

The meaning of the other results—those associaftddthe assertiveness with
which they were argued—is less clear. To a lichietent, they sustain the truism
that judicial doctrines are applied to benefit ipgvernment. The court raised
doctrines more than the government and the taxpayeéthe greater frequency with

1415ee supraote 112.
1425ee supraext following note 115.

“3Furthermore, the association of this doctrine viita government's prevailing in the
doctrine’s use only approached statistical sigaifie.

Another set of logistic regressions, the indepehdaniables of which were identical to
those used in the Appendix but for the exclusioreednomic substance and inclusion of
substance over form. The results were similarhtisé discussed in the text regarding the
regression in the Appendix, although use of therstransaction doctrine became statistically
significant.
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which the government instead of the taxpayer pledan a doctrine’s application

can be associated with the court’s frequency isimgidoctrines. But the taxpayer’'s
raising a doctrine was connected to its prevailm@ doctrine’s application and to
this extent the common wisdom rings falsely. datits inevitably raised doctrines
for their own benefit, and so the association & gfovernment’s raising doctrines
with the taxpayer prevailing may suggest that theegnment chose its cases poorly.
Inevitably, however, there is something contradictabout the results. Litigant's

raising doctrines was associated with the taxpayevailing, yet a party’s raising a

doctrine and asking the court to apply it on beloél& litigant was associated with
that litigant’s prevailing.

V. CONCLUSION

This Article begins with the premise that thereaiscommon wisdom, one
promoted by traditional literature, that judicialktdoctrines are inevitably invoked
by the government or the court for the benefit ltd government. The taxpayer
profits from formal compliance with the terms ofstatute, and so the common
wisdom seems reasonable. This Article hypothesizeg/ever, that the common
wisdom is wrong and that judicial doctrines are us¢d exclusively for the benefit
of the government. Instead, the landscape drawthéydatabase created for this
article suggests that judicial doctrines are asdevigorously, by taxpayers as well
as the government and courts. More than the dtherparties, taxpayers raised
doctrines and argued that they not be applied. tribes were applied more for the
benefit of the government than the taxpayer, butewé should be underscored,
applied on behalf of the taxpayer. Substance émen was the judicial doctrine
used most often, and specific doctrines appeareé inaertain areas of substantive
law. The theoretical importance of the one-wag mbtwithstanding, it did not seem
to be raised much. And, finally, various causes te one litigant or the other
prevailing in a doctrine’s use. A litigant was radikely to prevail if the party
raising a doctrine wanted it applied on that partyehalf. The taxpayer’s prevailing
in a doctrine’s application was associated with tdnepayer or the court raising a
doctrine and the government’s prevailing was asgedi with the court raising a
doctrine. Furthermore, use of the business purposesham transaction doctrines
were associated with the taxpayer prevailing ins¢éhdoctrines’ use and the step
transaction doctrine with the government’s prewgilin that doctrine’s use.

More empirical research must be done about juddigitrines in tax, to fill the
gap between what is thought and what in fact occlirging so can lead to a greater
understanding of how these doctrines are used anthwtigant they benefit.
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APPENDIXA

Table A Frequency of units of analysis in diffeareaurts (N=378)
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200 -

frequency

100 -

district court Tax Court Court of Federal Claims

court

Table B Frequency of Appearance of Different TypESaxpayers (N=378)
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business individual trust or estate other

type of taxpayer
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Table C Frequency of Litigants Winning Cases (N8)37
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s

government taxpayer unclear

winner

Table D Frequency of Litigants Prevailing in Amaliion of Doctrines (N=378)
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government taxpayer
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Table E Frequency of Doctrines Used (N=378)
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: [ ]

frequency of doctrines' use

business economic sham transaction step transaction substance v. form
purpose substance

doctrines used

Table F. Logistic Regression Between Various lmhelent Variables and Who
Prevailed in a Doctrine’s Use (N=207)

B S.E. Significancel Ex

Did the party that raised a doctring .942 .622 .130 2.565
also want the doctrine applied
(0O=no, 1=yes)

Party raising doctrine - 426 .003 .287
(O=government or taxpayer, 1.248

1=court)

Taxpayer had lawyer (0O=no lawye - .638 155 404
1=lawyer) .906

Type of taxpayer (O=business, 513 717 A74 1.670
individual, 1=trust/estate/nonprofit
or government)

Type of taxpayer (O=business, - .394 .879 .942
trust/estate/ nonprofit or .060
government, 1=individual)

On whose behalf did party that 2.175 | .395 .000 8.798
raised doctrine want court to act
(O=taxpayer, 1=court)

Doctrine used (O=economic - .847 .009 .109
substance, sham, step transaction, 2.218
substance over form, 1=business

purpose)
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Doctrine used (0=business purpode,513 .557 .357 1.671
sham, step transaction, substance
over form, 1=economic substance

Doctrine used (O=business purpode, - .594 .024 .261
economic substance, sham, 1.345

substance over form, 1=sham)

Doctrine used (0O=business purpode2.033 | 1.151 077 7.640

economic substance, sham, step
transaction, 1=step transaction)
144

144The column titled “significance” sets forth thetigtical significance of the relationship
between the independent variable and the dependeiable. For a discussion of statistical
significance, sesupranote 103.

The columns fof and Exp. §) state the same fact differentl.indicates the effect of an
independent variable on the logarithmic probabiityhe dependent variable occurring. If the
Exp. @) is greater than one, the presence of the indegrendiriable—for example, the party
wanting the doctrine applied—means that the dep@ndeiable is more likely to occur than
not. If the result for this independent variabge statistically significant, that makes the
association more meaningfuSee supranote 103 (discussing statistical significance)thé
Exp. @) is less than one, the presence of the indepenvdeiable—for example, the use of the
business purpose doctrine as opposed to all atldérigl doctrines—means that the dependent
variable is less likely to occur than not (and,iag#his result is enhanced by its statistical
significance). Exp.f{) can also be said to state the odds raBeexNOKE ET AL., supranote
103, at 161-63, 309-11 (discussing odds and odiitssya For example, when the type of
taxpayer to whom a doctrine was applied was a tousan estate, the odds ratio of the
government’s prevailing in a doctrine’s use incegagbout 1.7 times. And when the party
raising a doctrine also wanted the doctrine appletause that ExpB)(is greater, about 2.6,
then it could be said that the latter variable éased the odds ratio of the doctrine being
applied in the government’s behalf even more andlavtherefore be even more powerfully
associated with the government prevailing than toemer independent variable.
Unfortunately, neither ExppJ is statistically significant. Therefore thesetresults are less
meaningful.

Understanding how the variables are coded is phrthe process of reading these
regressions. Positive and negative effects (v@attb one) connote direction, but only by
reference to how the variables are coded. To woativith the first illustration in the prior
paragraph, the Expp) of 1.7 is predictive of two results. First, thevernment will prevail
when the taxpayer in the unit of analysis is attansestate, and not an individual or a business
because that independent variable—the characterizaf the taxpayer—is coded O=taxpayer
who is business or individual, 1=taxpayer who isstror estate, and the dependent variable is
coded O=taxpayer prevailing in a doctrine’s usegdrernment prevailing in a doctrine’s use.
Second, the government prevails when the taxpayartiust or estate, because of the same
coding.

The Exp.p of .109 with respect to use of the business perpstrine is predictive of two
results as well: Using the business purpose dectsirpredictive of the taxpayer’s prevailing
in a doctrine’s use because of the coding (indepeindariable, O=doctrine used is one other
than business purpose, 1=doctrine used is busipesgose, and dependent variable,
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Table G. Frequencies of Independent Variablesainld E (N=207f°

Independent
variables/frequencies

Did the party that raised a | No — 11% Yes — 89%
doctrine also want the
doctrine applied

Party raising doctrine Government or taxpaye€ourt — 60%
—40%
Taxpayer had lawyer No — 12% Yes — 88%
Type of taxpayer: Not a trust or estatel Frust or estate— 9%
91%
- Not an individual — 47%| Individual — 53%
On whose behalf did party | Taxpayer — 38% Government — 62%

that raised doctrine want
court to act

Doctrine used: Not business purposg Business purpose — 6%
94%
- Not economic substangeEconomic substance [
— 85% 15%
- Not a sham — 89% Sham — 11%
- Not step transaction Step transaction — 6%
94%
Dependent variable — Taxpayer prevailed + Government prevailed +
taxpayer prevailed in 28% 73%
doctrine’s use/government
prevailed

O=taxpayer prevailing in a doctrine’s use, 1=goweent prevailing in a doctrine’s use). Also,
not using the business purpose doctrine is prediadf the government prevailing in the
doctrine’s use, again because of the same coding.

The N is smaller in the logistic regressions thanhie descriptive statistics due to use of
units of analysis in which a court used multipletimes,supranote 105. Otherwise the risk
occurs that the sampling would not be represemativ

145Thl.G sets forth the frequencies with which the ependent variables and the
fdependent variable appeared in tbl.F.



