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|. INTRODUCTION

Amidst all of the celebratory notéshere is a disconcerting resonance about the
U.S. Supreme Court’s decision @rutter v. Bollinge? The decision affirms, for
the first time in a majority opinion, the principlef diversity?> However, this
affirmation underscores the Court’s ambivalenceare cases; race is to be viewed
skeptically through a colorblind lens, but wholeheartedly emsld to contribute to
diversity in educational institutions and society @ whol€. This is the same

*Professor of Law, University of Louisville Schoof Law. B.A., Oberlin College; J.D.,
New York University School of Law. | would like tithank my colleagues, Professor Enid
Trucios-Haynes and Professor Laura Rothstein fadirg earlier draft versions of this
Article. | would like to thank my colleague, Pre$er Tony Arnold for inviting me to present
this Article as a work-in-progress at faculty wdrkp during the fall 2007 semester. This
Article is dedicated to my son, Coleman Harris Pbased my daughter, Ella Catherine Harris
Powell. Of course, the views expressed here arewny

!Linda Greenhouse,Justices Back Affirmative Action by 5 to 4, butl§viVote Bans a
Racial Point System N.Y. TIMES, June 24, 2003, at A1 (“The Supreme Court preskerve
affirmative action in university admissions today & one-vote margin but with a forceful
endorsement of the role of racial diversity on camn achieving a more equal society.”);
Joan Biskupic & Mary Beth MarkleirCourt Upholds Use of Race in University Admissjons
U.S.A. ToDAY, June 24, 2003, at 1A (“The decision in the lalost case is key because it
sets in stone a much-debated principle that firas articulated by the late Justice Lewis
Powell in a 1978 ruling: that a state universiti¢cempelling’ interest in having a diverse
student body justifies consideration of race in msions.”) (quoting Regents of the Univ. of
Cal. v. Bakke, 438 U.S. 265, 320 (1978)); Junenmz, Robert Tomsho, Daniel Golden, &
Robert S. GreenbergeRace Matters: Court Preserves Affirmative Action-efBrences in
Admissions Survive, but Justices Condemn Poine®@ysiWin for Business and MilitaryTHE
WALL ST. J., June 24, 2003, at Al (“Viewed broadly, the sieci endorsed a hotly disputed
policy that has launched millions of blacks and gdisics into the middle class but has
alienated some whites and Asians.3ee, e.g.Neal DevinsExplaining Grutter v. Bollinger,
152 U.Pa. L. Rev. 347, 381-82 & nn. 164-66 (2003) (cataloguing esthstic endorsements
of the Grutter decision); Goodwin Liu, BrowrBollinger and Beyond47 How. L.J. 705, 705
(2004).

2539 U.S. 306 (2003).

31d. at 325 (“[W]e endorse Justice Powell's view Bakké that student body diversity is a
compelling state interest that can justify the ofeace in university admissions.”).

See, e.gAdarand Constructors, Inc. v. Pefia, 515 U.S. 200,(2995) (“Any preference
based on racial or ethnic criteria must necesseggive a most searching examination. . . .”)
(quoting Fullilove v. Klutznick, 448 U.S. 491 (1980Grutter, 539 U.S. at 326 (“We apply
strict scrutiny to all racial classifications tariske out’ illegitimate uses of race by assuring
that [government] is pursuing a goal important ggioto warrant use of a highly suspect
tool.”) (alteration in original) (quoting Richmond J.A. Croson Co., 488 U.S. 469, 493
(1989)).

SGrutter, 539 U.S. at 329-33.



2008] RHETORICAL NEUTRALITY 825

doctrinal schizophrenia that was presenBakke® and it is directly traceable to the
Court’s tortured race jurisprudericand its substantively incomplete decision in
Brown v. Board of Educatich The Court, on some occasions, has actively
participated in the maintenance of a system thptegses, subjugates, and devalues
African-Americans and other people of color.When the Court does articulate a
“substantive” conception of racial justice, it do&s tepidly. Rhetorical Neutrality
refers to the middle ground approach adopted byCihart in its race jurisprudence.
This Article examines rhetorical neutrality as eéd in the narratives espoused in
the opinions of Justices O’Connor and Thomas.Gtintter, both Justices employ

SCedric Merlin Powell, HopwoadBakke Iland Skeptical Scrutin® SEToNHALL CONST.
L.J. 811, 862 (1999) (“ThBakkeparadigm rests on two conflicting prongs—race renently
suspect, butitis a ‘plus’ factor in admissiorsidions.”).

'See, e.g.Dred Scott v. Sandfords0 U.S. (19 How.) 393, 404-05 (1856) (holding that
slaves were property, not citizens, and, therefooeid not sue as citizens in the federal
courts; slaves “had no rights or privileges buthsas those who held the power and the
Government might choose to grant them”); Unitedeta. StanleyThe Civil Rights Casgs
109 U.S. 3, 20, 22 (1883) (while Congress couldighdall badges and incidents of slavery,”
it could not use its enforcement power under thetd@énth Amendment to eradicate private
discrimination); Plessy v. Fergusob63 U.S. 537, 550-51 (1896) (upholding separat, b
equal facilities in public conveyances and rejagtine claim that separate facilities lead to
stigmatization and a badge of inferiority for Aftit-Americans); Berea Coll. v. Kentucky,
211 U.S. 45, 58 (1908) (affirming conviction of yate college that violated Kentucky Law
(the “Day law”) that required separation of theaslc “Some scholars have argued that equal
protection jurisprudence intentionally sustainsiaofustice hierarchy. Reva Siegel, for
example, contends that in its equality doctrine, @ourt engages in ‘preservation-through-
transformation:’ it maintains social hierarchy hyifsng its jurisprudence to weaken social
justice efforts. Plessyand theCivil Rights Caseseutralized Reconstruction . . . .” Darren
Lenard Hutchinson,'Unexplainable on Grounds Other Than Race” The drsion of
Privilege and Subordination in Equal Protection iprudence 2003 U.ILL. Rev. 615, 698
(2003) (quoting Reva Siega&lvhy Equal Protection No Longer Protects: The Evarorms
of Statutes Enforcing State Actje!® SAN L. Rev. 1111, 1113 (1997)).

8347 U.S. 483 (1954). The promiseBrbwn has remained largely unfulfilledSeeGary
ORFIELD & CHUNGMEI LEE, THE CIvIL RIGHTS PROJECTHARVARD UNIVERSITY, BROWN AT 50:
KING'S DREAM OR PLESSY' S NIGHTMARE? 2-3 (2004),http://www.civilrightsproject.ucla.edu/
research/reseg04/brown50.pdBrown did not provide the doctrinal roadmap of how dual
school systems would be dismantled—the decisioketh@ remedial framework. Other than
the amorphous, internally contradictory pronouncetnué “[w]ith all deliberate speed,” see
Brown v. Board of EducatiofBrown II), 349 U.S. 294, 301 (1955), and the assertion that
federal courts have broad equitable powers to stepediesBrownand its progeny illustrate
a retreat from the anti-subordination principlendéed, some scholars have suggested that
Brown is rooted not so much in the anti-subordinatioimgiple but in interest convergence.
See, e.g.Derrick A. Bell, Brown v. Board of Educatioand the Interest Convergence
Dilemmain CRITICAL RACE THEORY: THE KEY WRITINGS THAT FORMED THE MOVEMENT 20
(The New Press 1995). That is, whatever is beiaéfio white interests will inform the
Court’s decision-making on race. If the interasftsubjugated Black school children happen
to converge, or overlap with white interests, thieere will be a brief, transitory gain for the
Black school children. Id.; DERRICK BELL, SILENT COVENANTS. BROWN V BOARD OF
EDUCATION AND THE UNFULFILLED HOPES FORRACIAL REFORM 49-58 (2004) [hereinafter
SILENT COVENANTS].

®Seesupranote 7 and accompanying text.
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neutral approaches, rooted in colorblindness. Hewethe underlying rhetoric, or
how their reasoning is expressed in their respeabpinions, is strikingly distinct.
Neither Justice advances a remedial approach; hattices start with the premise
that race is inherently suspéttbut their approaches diverge because they view
colorblind neutrality in fundamentally distinct way

Justice O’Connor advances a modified conceptiorthef anti-discrimination
(anti-differentiation) principl&--race matters sometimes, depending on the cdhtext
-and overemphasizes a forward-looking appr&adb eradicate caste. This
essentially means that the core of the Equal Piote€lause is gutted—the anti-
subordination principfé is displaced by a doctrinal shift to First Amendhingrocess
values®® This approach virtually guarantees that systéng@qualities will remain in
place in varying degrees for many years to come.

YCompare Grutter539 U.S. at 326-27 (O'Connor, &jth 539 U.S. at 351-54 (Thomas,
J., concurring in part and dissenting in part).

1“No state shall . . . deny to any person withinjiitssdiction the equal protection of the
laws.” U.S. ©NsT. amend. XIV, § 1. Group classifications basedraoe are strictly
prohibited by the Equal Protection Clause becahseamendment “protects persons, not
groups,” Grutter, 539 U.S. at 326 (quotingdarand 515 U.S. at 227), and all individuals are
entitled to equal treatment without regard to radastice O’Connor concludes, however, that
in the context of education, there may be compgllreasons for treating individuals
differently based on race: attaining a diverse esttidbody is one such reason (or institutional
interest). Id. at 328-32. This modified approach is not literal its application; the
colorblindness principle is not absolute, but tmelerlying rationale of Justice O’Connor’s
opinion preserves colorblindness.

2Grutter, 539 U.S. at 327.

Bgee, e.g.Cedric Merlin Powell,Blinded by Color: The New Equal Protection, the
Second Deconstruction, and Affirmative Inactiéd U. Miami L. Rev. 191, 241-60 (1997)
(critiquing forward-looking approach)see generallyKenneth L. Karst,The Revival of
Forward-Looking Affirmative Actigril04 GLumMm. L. REv. 60 (2004).

Y4advancing an inversion thesis, Professor Darremak@ Hutchinson describes the anti-
subordination theory of equal protection:

“Antisubordination,” “antisubjugation,” and “antiste,” . . . theories of equality
all emphasize the impact of governmental actionsnupistorically subordinate
groups. Under the antisubordination constructibaquality, the constitutionality of a
law is not determined by simply examining whethedifferentiates among similarly
situated classes [as under the anti-differentigtionciple]; instead, a law unlawfully
discriminates if it reinforces the marginalized ishceconomic, or political status of
historically disadvantaged classes. Antisubordimatequal protection theories
advance substantive equality over the achievenfdontmal equality norms.

Hutchinson,supra note 7, at 622-23 (footnotes omittedgee alsd?owell, supranote 6, at
930-32 (discussing substantive equality).

®Here, | mean to suggest that the marketplace @kigradigm, where diverse ideas are
exchanged and students learn through embracing diféérences, is ill-suited to deal with
questions of race See, e.g.Cedric Merlin Powell,The Mythological Marketplace of Ideas:
R.A.V., Mitchell and Beyond12 Harv. BLack LETTER L.J. 1, 35 (1995). This appears to be
the unifying principle in the Court's forward-loalg approach—universities occupy a
“special niche” in society because they promotemrissl values that are the essence of the
American polity. Grutter, 539 U.S. at 329-33. The classroom prepares stsideot only to
understand racial and cross-cultural differencethiwithe context of the university, but to
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By contrast, Justice Thomas overemphasizes caholfiiss and the anti-
discrimination (anti-differentiation principle)—ramever matters. Justice Thomas
characterizes the Court’'s decisionGnutter as little more than “aesthetic window
dressing,* a heavy handed attempt by the Court to creatass @f students that
“look the right way.” The two doctrinal poles, regented by Justice O’Connor’s
opinion for the Court irGrutter (modified colorblind constitutionalism) and Justice
Thomas’ concurring dissent (literal colorblind ctingionalism), are the central
focus of this Article.

Adopting colorblind constitutionalism (an aconteadtu ahistorical, forward-
looking approach that disconnects the anti-subat@in principle underlying the
Fourteenth Amendment), the Court chooses a comepfiequality that is internally

embrace diversity in the larger worltd. Grutterexpands the notion of diversityseeloel K.
Goldstein,BeyondBakke GrutterGratzand the Promise d@rown, 48 S. LouisU. L.J. 899,
946-47, 952-53 (2004). Without a historical pecdpre, which focuses on the present day
effects of past discrimination, the forward-lookiagproach is severely limited in its efficacy.
The forward-looking approach is doctrinally compéiwith the Process Theory espoused by
Professor John Hart ElySeeJoHN HART ELY, DEMOCRACY AND DISTRUST. A THEORY OF
JupiciAL Review (1980). The Process Theory, or representatiorfergement rationale, does
not address the present day effects of past dis@tion—there is no substantive conception
of equality because the Process Theory's primargudois on those ‘“rare” process
malfunctions that impede access to the politicacpss. Professor Hutchinson describes the
representation-reinforcement rationale:

Ely accepts the proposition that judicial activisman present a
countermajoritarian dilemma, as courts replaceslatijve judgment with their own
values. Nevertheless, according to Ely, therecaréin circumstances in which the
democratic process operates unfairly, or whereettisra “process failure.” Of
particular significance to Ely are laws that impeatghts closely connected to the
political process, like speech and suffrage. Hipwever, also argued that a
malfunctioning political process—particularly lelgisve action tainted by bald
prejudice—likely explains why laws burden certaialifically vulnerable classes.
Under such circumstances, courts should apply & mpabing analysis to “reinforce”
the political representation of these despisedselas

Hutchinsonsupranote 7, at 634 (footnotes omitted).

The Process Theory is a pluralist conception oftyelthe democratic process generally
works well because most groups have access to nheegs—which seeks to provide a
rationale for the countermajoritarian impact of igial review on the democratic process.
Courts should not function as “super legislaturésit there are instances where the process
malfunction is so severe that judicial interventisressential to a full representational polity.
SeeELy, suprg 135-39. While not as optimistic as the tradiibpluralist conception of
polity, seeROBERTA. DAHL, WHO GOVERNS? DEMOCRACY AND POWER IN AN AMERICAN CITY
1-8 (2d ed. 2005), Ely's process theory resthamiddle of the optimism of pluralism and
the inherent skepticism of the process in antiglism. SeeGRANT MCCONNELL, PRIVATE
PoweR AND AMERICAN DEMOCRACY 3-8 (Knopf 1966). Because the First Amendment is an
unifying theme in bottBakke and Grutter, these decisions can be properly understood as
process decisionsaaccess(representation) is the touchstone, not eradicatiegply rooted
systems of caste.

18539 U.S. at 354 n.3 (Thomas, J., concurring in gad dissenting in part) (“Because the
Equal Protection Clause renders the color of oskils constitutionally irrelevant to the Law
School’'s mission, | refer to the Law School’s ietgr as an ‘aesthetic.” That is, the Law
School wants to have a certain appearance, fronsiiape of the desks and tables in its
classrooms to the color of the students sittintha.”).
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inconsistent. Race is viewed skeptically and padit at the same time.
Specifically,individuals should not be discriminated against because dfferehce
in their racée but differencein race (diversity) should be embraced becauge at
compelling interest in the educational and sociatadrketplacé® Gratz v.
Bollinger'® and Grutter are paradigmatic mirror images, with the same laxinfg
rationales, of théBakkedecision®® “The Bakkeparadigm rests on two conflicting
prongs—race is inherently suspect, but it is aspfactor in admissions decisions.
By includingall differences in the quest for educational pluraligiversity becomes
an arbitrary litmus test for inclusion or exclusith

Doctrinally, the Court has sidestepped the issuaoé in higher education since
the Brown decision: Brown focused on theprocessvalue of access through
integration; Bakke crystallized the integration value by advancing thigersity
rationale (race has a positive presumption whexdls to the marketplace of ideas, a
First Amendment value); anGrutter expanded the diversity concept yet again
moving from diversity in the classroom to the breadorld. Brown, Bakke and
Grutter are all essentially decisions about process, motsubstantive contours of
race and equality.

A central problem in the Court’s race jurisprudeigé@ow to define “equality.”
The Equal Protection Clause is based on severdihdisinterpretive strand.
Notwithstanding the history and purpose of the Eernmth Amendment to adopt the
anti-subordination principle, the Court chooses theutral anti-differentiation
principle, submerging the anti-subordination phiteiand fundamentally shifting the
foundation of its race jurisprudence from the Feenth Amendment to the First
Amendment. In any context, it is becoming increglyi clear that the First

Yd. at 326-27.
181d. at 327-33.

19539 U.S. 244, 270 (2003) (applying strict scrutiagd holding that “the [University of
Michigan’s] policy which automatically distribut@® points, or one-fifth of the points needed
to guarantee admission to every single ‘underremtesl minority’ applicant solely because of
race, is not narrowly tailored to achieve the iestiin educational diversity that respondents
claim justifies their program.”)

2The automatic distribution of 20 points, basedlyobn an applicant's race, is akin to
the setting aside of 16 out of 100 seats in theséisity of California at Davis Medical School
class for African-Americans only. The Court fouttds university admissions practice
unconstitutional. Regents of the Univ. of CalBakke, 438 U.S. 265, 315-20 (1978) (Powell,
J.). However, the Court, in a fragmented pluratipinion, also concluded that race could be
used as one of many positive factors in evaluatarglidates to the medical schddl. at 320.
Gratz and Grutter follow the doctrinal structure oBakke—ace cannot be used to insulate a
candidate from comparison with other candidates réice may be used to promote diversity,
cross-cultural understanding, and inclusion. das8calia, in dissent, refers to the Court's
decision as a “split double header.” Grutter, 888. at 348 (Scalia, J., concurring in part and
dissenting in part). This cynical appellation caps the doctrinal duality of the Court's
affirmative action decisions.

2Ipowell, supranote 6, at 862.

Z2Hutchinson,supra note 7, at 619-27 (discussing anti-differentiatianti-subjugation,
distributive justice, equal citizenship, and stigimharm theories of “equal protection”).
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Amendment marketplace of ideas paradigm is illexhito deal with problems of
race®

Justice O’Connor’s affirmative action decisions aentral to this analysts
because, for most of the last twenty years, she audisored the Court’'s major
pronouncements on race. For example, Justice Qi@&tn majority opinion in
Grutter makes no mention of history; it is a purely a pextjwe decision (diversity
benefits us all because it is an institutional ealu Ironically, Justice Thomas, a
constitutional originalist and proponent of litecalorblind constitutionalism, in his
Grutter concurring dissent, uses “history,” but he comesh® wrong conclusion
because he manipulates and revises the historeahimg of Frederick Douglass.

To be sure, it is no accident that Justice Thontemses to quote Frederick
Douglass, the preeminent Black Nationalist of thi Inineteenth centufyand the
precursor to modern Black intellectual radicalmpo support hiscolorblind
rationale. Adopting an Inverted Critical Race Thewhere he uses the familiar
doctrinal devices of rhetorical narrative (“countstorytelling”), history, and a
“critical” approach to the question of ra€e]ustice Thomas does not deconstruct the
existing paradigm of racial subjugation; he seekspteserve it through neutral
principles. Critical Race Theory is turned insalg and used to advance formalized
(literal) conceptions of equality. This rhetoria#vice of inversion fits squarely
within the Court’s colorblind jurisprudence. Jastthe Fourteenth Amendment has

Zpowell, supranote 15, at 35; Jeannine Bell,Say, Can You See: Free Expression by the
Light of Fiery Crosses39 Harv. C.R.-C.L.L. Rev. 335, 339 (2004) (arguing for a context
based, victim-centered approach to the regulatfdmte speech which moves away from the
marketplace of ideas paradigm which overprotects Bpeech because of the presumption
against content-based regulatioraaf/ speech by the state).

24Take almost any of the most divisive questiong\nferican life, and Justice O’Connor
either has decided it or is about to decide it onbehalf.” Jeffrey Rose® Majority of One
N.Y. TIMES, June 3, 2001, § 6 (Magazine), at 32. Before hgoritgopinion for the Court in
Grutter, Justice O’Connor authored majority opinion<iity of Richmond v. J.A. Croson Co.
488 U.S. 469, 476 (1989) ardlarand Constructors, Inc. v. Pefl5 U.S. 200, 204 (1995).
She also joined in the plurality opinion of Justieewell in Wygant v. Jackson Board. of
Education,476 U.S. 267, 284 (1986), and she authored a digsevietro Board v. F.C.G.
497 U.S. 547, 602 (1990pverruled by Adarand Constructors, Inc. v. PeBa5 U.S. 200
(1995), which, five years later, would become e In affirmative action cases Aslarand
overruled Metro Broadcasting(and by implication,Fullilove v. Klutznick 448 U.S. 448
(1980)). Justice O'Connor retired from the Courtduly 1, 2005. None of these decisions
have been ringing endorsements of affirmative actio

255eeWALDO E. MARTIN, JR., THE MIND OF FREDERICKDOUGLASS 25 (1984).

2t has been more than 100 years since the dedfhenferick Douglass, yet his spirit still
moves over the debates around race and gendeis dtii cited as the model of a progressive
thinker on racial and gender issues.” Bill E. Lamdntroductionto FREDERICK DOUGLASS,
MY BONDAGE AND MY FREEDOM7,15 (unbar. Ed. Humanity Books 2002) (1855).

2’RICHARD DELGADO & JEAN STEFANCIC, CRITICAL RACE THEORY: AN INTRODUCTION 6-9
(2001). Perhaps it is a bit of a stretch to teustide Thomas’ use of rhetorical narrative as
“critical” since he does not seek to dismantle &gture of the existing racist hierarchy, but
“Inverted Critical Race Theory” seeks to delinelatev Justice Thomas has “borrowed” from
Critical Race Theory to advance colorblind constitualism.
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been inverted to protect white privilege rathemtlgstorically subjugated African-
Americans?® so too has Critical Race Theory.

Justice Thomas uses Frederick Douglass metapHhgrital neutralize the
doctrinal tenets of Black Nationalism and self-deti@ation, and Frederick
Douglass is transformed into an apologist for aagspn who receives the “tainted
fruit” of affirmative action. Frederick Douglasss a potent symbol of Black
radicalism, is emasculated and neutralized. Jistithomas’ historical
misrepresentation does not challenge, in any wagtieg systems of caste. This is
precisely the purpose of his Inverted Critical Retuetoric®®

Thus, under either approach, whether Justice O’Gosnforward-looking,
ahistorical approach or Justice Thomas' revisiohistorical approach, colorblind
constitutionalism guarantees that questions of aaeeither simplified prospectively
or ignored.

Section Il develops the theme of Rhetorical Neityral First, a series of
underlying myths—historical, definitional, and rbatal—are analyzed. Next, the
Article focuses on Justice O’Connor’s affirmativetian decisions. Thé&rutter
decision is analyzed as a component of rhetorieatrality constructed in previous
affirmative action decisions authored by Justic€@inor. Brown and Bakkeare
critiqued as process decisions that lead inevitébl@rutter. These decisions also
illustrate the doctrinal shift from the Fourteemiimendment’s anti-subordination
principle to the First Amendment's marketplace @éds paradigm. The First and
Fourteenth Amendments are read as the wellsprifhgsroplementary constitutional
rights—the anti-subordination principle embodiesthbdhe underlying process
concerns of the First Amendment (diversity and doee of expression) and the
substantivenormative principle of the Fourteenth Amendmemishibition on a
racial caste system. Indeed, the First Amendmemiot merely about process (or
access to the marketplace of ideas); it embrackstantive equality an@rown's
constitutional prohibitions against racial stigmation. The First Amendment is an
articulation of the anti-caste and anti-subordmatiprinciples underlying the
Fourteenth Amendment.

Section II.C.2 also explores the doctrinal undenjigs of the Court’s decision in
Grutter, particularly how these themes are neutral andfeeie colorblind
constitutionalism. Critiquing the colorblind hisiwal myth, this section advances an
argument for the inclusion of history in the Cosireinalysis of race cases. To
illustrate this point, Justice Thomas’ concurrinigsént is critiqued with a special
emphasis on his use of Frederick Douglass.

25eeHutchinsonsupranote 7, at 642.

2Mass media have presented us with images thaesept specific eras of African
American history. Often these representationgcefhot the African American reality but the
wishful thinking of the larger [w]hite society.” Il&B Forbes,Every Man Fights for His
Freedom: The Rhetoric of African American Resistaitcthe Mid-Nineteenth Centurin
UNDERSTANDING AFRICAN AMERICAN RHETORIC CLASSICAL ORIGINS TO CONTEMPORARY
INNOVATIONS 155 (Ronald L. Jackson, Il & Elaine B. Richardseds., 2003). Justice
Thomas' use of Frederick Douglass in support ofinggiment for colorblind constitutionalism
falls in this vein. Justice Thomas' “wishful” detion of Frederick Douglass is far from the
real Frederick Douglass, who advocated “a worldview g#nctioned redemptive violence as
a necessary part of Black axiology—only in that waguld the survival of the African
community be assured and its manhood redeemedét 159. See infraSection 11.D.2.
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Section 1l concludes with an argument for addingpstance to the Court’s
doctrinal approach in race cases. Given the pegnwmnof racisml) and the Court’s
deeply embedded adherence to colorblind constitatiem in one form or another,
the real challenge is for educational instituticarsd state governments to move
beyond neutral conceptions of equality to substargquality.

Il. RHETORICAL NEUTRALITY

A. The Underlying Myths

Rhetorical Neutrality is the linchpin of the Cousrttolorblind jurisprudence.
Three underlying myths—historic#l,definitional®® and rhetoricdf—all serve to
shift the interpretative (doctrinal) framework onegtions of race from an analysis of
systemic racism to a literal conception of equalitiere the anti-differentiation
principle is the guiding touchstone. “The traditib fonts of Fourteenth Amendment
jurisprudence—the anti-subjugation and anti-casitecijples—have been effectively
replaced by an anti-differentiation principf&.” Literal equality, without regard to
context or history, is the unifying principle oftiCourt’s race jurisprudence.

1. The Historical Myth

Professor Cass Sunstein explains the doctrinal &bih the anti-caste principle
to the literal equality standard embodied in the-differentiation principle:

Originally the Fourteenth Amendment was understasdan effort to
eliminate racial caste—emphatically not as a bardistinctions on the
basis of race. A prohibition on racial distincttowould excise all use of
race in decisionmaking. By contrast, a ban onecasbuld throw
discriminatory effectsnto question and would allow affirmative action.

3°DERRICK BELL, FACES AT THEBOTTOM OF THEWELL: THE PERMANENCE OFRACISM 98-99
(1992) (articulating theory of racial realism, amgting that “there has been no linear progress
in civil rights[,]” only a series of progress aimgvitable regression).

31The historical myth, underlying rhetorical neutigliessentially erases any connection
between the legislative history of the Civil War Amdments (the Thirteenth, Fourteenth, and
Fifteenth Amendments) and race. These constitatiamendments were debated, drafted,
and ratified in the context of race—the newly enipaied slaves had to be brought into the
American polity and society as full fledged citisenTo do so, the racial caste system had to
be dismantled, and these constitutional amendniidtgist that. SeePowell, supranote 13,
at 201-10; Bryan K. FaiiThe Acontextual lllusion of a Color-Blind Constitut, 28 U.S.FL.
Rev. 343, 348 (1994) [hereinaftdthe Acontextual llusignreviewing ANDREW KuLL, THE
CoLOR-BLIND ConsTITUTION (1992)); Bryan K. Fair, Foreword: Rethinking the
Colorblindness Modell3NAT’L. BLack L.J.1 (1994).

32The definitional myth disconnects race from itsisbcontext. Thus, formal-race, or the
classification labels of “Black” and “white” are connected to the social realities of caste
based oppressiorSeePowell, supranote 13, at 210 n.98 (quotiMdeil GotandaA Critique of
“Our Constitution is Color-Blind" 44 Sran. L. Rev. 1, 6 (1991)).

%3The rhetorical myth consists of a series of affiime action critiques rooted in the
overarching principle of neutrality. Specificalthe process functions well when race is not a
consideration.SeePowell,supranote 13, at 214-15.

%powell,supranote 6, at 883.
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In any case the question for the anticaste priacipbuld be: Does the
practice at issue contribute to a system with diistéeaturesdt would
not be Have the similarly situated been treated diffele?it

This shift also signals something fundamental abdlé Court's race
jurisprudence: “the similarly situated” must beatresd thesame so the rhetoric of
neutrality becomes especially appealing. Becaus®yene is the same” or
similarly situated, history can be ignored (or sebged) in the name of
colorblindness (history is neutral); race can beodéextualized so that it becomes an
institutional valué® rather than a complex social constriicend neutrality is
preserved through a series of doctrinal tenets lwimert the central meaning of the
anti-subordination principl&.

Because the present day effects of past discrimmimaare constitutionally
irrelevant to the Cour® history has no significance in the Court’s ragésjprudence
in the absence of a clearly identifiable discrinbimg actor® The Court articulates
two doctrinal tenets to deemphasize history: satiscrimination is too amorphous
to remed$* and the Constitution protedtsdividuals not groups? No reference to

35Cass R. SUNSTEIN, THE PARTIAL CONSTITUTION 340 (1993) (emphasis added). “The
anticaste principle was transformed into an arfédéntiation principle. No longer was the
issue the elimination of second-class citizenshipstead it was the entirely different question
whether those similarly situated had been treatadasly. This was a fundamental shiftld.

%Grutter v. Bollinger, 539 U.S. 306, 328-29 (20@Bplding that “Law School has a
compelling interest in [attaining] a diverse studéondy[;]” and, noting that the important
purpose of public education and the freedom of dpgéace universities in a “special niche,”
in our constitutional framework, in which educa@bjudgments are accorded deference).

%Neil GotandaA Critique of “Our Constitution is Color-Blind 44 Sran. L. Rev. 1, 2-
5, 43-48 (1991)see generalljan F. Haney LopeZThe Social Construction of Race: Some
Observations on lllusion, Fabrication, and Chqi@® Harv. C.R.-C.L.Rev. 1 (1994). | do
not mean to suggest that race does not exist;rrdtteepoint is that race is taken out of context
so that neutrality functions in a manner that naiirg deeply rooted systemic oppression.

%8Hutchinson, supra note 7, at 638 (positing that “the Court's affiriwat action
jurisprudence treats whites (who possess racigll@ge) as politically vulnerable and persons
of color (who are socially subordinate) as politicdominant, thereby inverting the concepts
of privilege and subordination”).  This inversiors iachieved through the doctrinal
manipulation inherent in Rhetorical Neutrality.

%%This is why the Court, in decisions authored bytidasO’Connor, adopts a forward-
looking approach to racial discrimination. For mde, inCroson Justice O’Connor rejected
congressional findings that the effects of pastritisination stifled Minority Business
Enterprises nationally and, in turn, in Richmondkginia. City of Richmond v. J.A. Croson
Co., 488 U.S. 469, 499-500. Without particularifiedings of discrimination (some form of
discrimination by the City of Richmond itself), shiwas merely amorphous, “societal
discrimination” which could not be remediettl. at 497-500. SeealsoKarst, supranote 13,
at 64.

40Croson 488 U.S. at 497; Wygant v. Jackson Bd. of Edits, U.S. 267, 276 (1986).

“IRegents of the Univ. of Cal. v. Bakke, 438 U.S.,2887 (1978); Thomas Ross,
Innocence and Affirmative Actiord3 VAnD. L. Rev. 297, 313 (1990) (“Societal
discrimination’ never is defined with any precisionthe white rhetoric, but it suggests an
ephemeral, abstract kind of discrimination, comaitby no one in particular and committed
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the racist past (and its present day manifestagticnsieeded if discrimination is
viewed as some ephemeral phenomena that is ouwtrakach. If the focus is on the
individual, race does not have to be considered becauseocasiyderation of it is
supplanted by an analysis premised on individudliz&rms and benefits. This is the
hallmark of the anti-differentiation principle attte fundamental doctrinal shift from
the anti-subordination principle to the non-subtvanprinciple of colorblindnest.
The historical myth ignores the legislative histogf the Civil War
Amendment¥—the Thirteentf®> Fourteent® and Fifteenth Amendmerits-and

against no one in particular, a kind of amorphawsnvenience for persons of color. By this
term the white rhetorician at once can acknowlethgeidea of unconscious racism but by
giving it a different name, give it a different atitvial connotation.”).

gee, e.g.Grutter v. Bollinger539 U.S. 306, 326 (2003); Adarand Constructors, ¥nc
Pefia 515 U.S. 200, 230 (1995) (“Consistersgesrecognize that any individual suffers an
injury when he or she is disadvantaged by the gowent because of his or her race, whatever
that race may be.”) (emphasis in original); Miller Johnson, 515 U.S. 900, 904 (1995)
(noting that the central mandate of the Fourtegittendment is race neutrality)Croson
488 U.S. at 493 (stating that “the rights creatgdtle first section of the Fourteenth
Amendment are, by its terms, guaranteed to theithal. The rights established are personal
rights” (quoting Shelley v. Kraemer, 334 U.S. 1, @®48))); Wygant 476 U.S. at 283-84
(emphasizing the effect of layoffs on innocendlividuals and holding race-based layoff
system designed to preserve diversity in the fadaidching ranks unconstitutionaBakke
438 U.S. at 289-90 (“The guarantee of equal primeatannot mean one thing when applied
to one individual and something else when appliea person of another color.”).

“3Seesupranotes 14, 35 and accompanying text.

“For a detailed discussion of the legislative higtof the Thirteenth, Fourteenth, and
Fifteenth Amendments, and the underlying civil tigbktatutory framework enacted pursuant
to the enforcement power to these constitutionatraimentsseeThe Acontextual lllusign
supranote 31, at 355-57; PoweBupranote 13, at 201-21Gee generallfEric Schnapper,
Affirmative Action and the Legislative History betFourteenth Amendmeml VA. L. Rev.
753 (1985);Eugene Gressmaiihe Unhappy History of Civil Rights Legislatjd0 McH. L.
Rev. 1323 (1952). All of these articles argue tha fReconstruction Amendments were
color-conscious, group rights based constituti@méndments. The constitutional trilogy of
the Thirteenth, Fourteenth, and Fifteenth Amendmevdre enacted to eradicate the badges
and incidents of slavery which previously shackksftican-Americans to an existence of
subordination; to make African-Americans equalzeitis before the law; and to enfranchise
the newly emancipated slaves so that they coulticgate, as full citizens, in the American

polity.
“>Neither slavery nor involuntary servitude, excapta punishment for crime whereof the

party shall have been duly convicted, shall exighiw the United States . . . .” U.SONST.
amend. XIII, 8§ 1.

“Congress shall have power to enforce this artltyeappropriate legislation.” U.S.
ConsTt.amend. XllI, § 2.

46 “No state shall . . . deny to any person withijitrisdiction the equal protection of the
laws.” U.S.ConsT. amend. X1V, § 1.

“The Congress shall have power to enforce, by gpate legislation, the provisions of
this article.” U.SConsT. amend. XIV, § 5.
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instead focuses on the neutral principle of coladrless. The rhetorical move here
is to recast the Fourteenth Amendment in liberdividualist terms and to literally
ignore the primacy of the Thirteenth and FifteeAthendments in eradicating the
racial caste system that was the hallmark of Nawte Century America. In
advancing the historical myth, the Court contindplemphasizes the language of
personage (essential individualism) in the Foutteésmendment® and this serves
to disconnect the Fourteenth Amendment from thecasté® and anti-subjugation
principles® underpinning the Thirteenth and Fifteenth AmendisierPersonal rights

“™The right of citizens of the United States to vetwll not be denied or abridged by the
United States or by any State on account of ramer,cor previous condition of servitude.”
U.S.ConsT. amend. XV, § 1.

“Congress shall have power to enforce this lertly appropriate legislation.” U.S.
CONST. amend. XV, § 2.

“83eesources citedupranotes 11, 46; Powelsupranote 13, at 229-31 (arguing that the
Thirteenth and Fourteenth Amendments should be t@gether in efforts to eradicate racial
caste). Professor Morrison writes:

Essential individualism demands proof that a paldicindividual participated

in the discriminatory culture by overtly discrimtitey. If evidence of affirmative

participation is forthcoming, Euro-Americans wifffer up the participant as proof of

their own innocence because they were not similafifisred up. Individuality is thus
self-congratulating.

Essential individualism enables Euro-Americans dentify the responsible
individual. This understanding of individualityl@alvs the transfer of guilt to another
without asking about the relationship between thitbér” and “us.” Individuality also
allows Euro-Americans to acknowledge the racialapphtion of society while
ironically shifting the blame and guilt from a rsicisociety to affirmative action
programs.

John E. MorrisonColorblindess, Individuality and Merit: An Analysi$ the Rhetoric Against
Affirmative Action79 lowA L. Rev. 313, 328-29 (1994) (footnotes omitted).

4*[Tlhe Civil War Amendments were designed specificdo eradicate the American

caste system based on color.” Powslipranote 13, at 227see, e.g.Loving v. Virginia,
388 U.S. 1, 10 (1967) (“The clear and central psepof the Fourteenth Amendment was to
eliminate all official state sources of invidiowuscial discrimination in the States.”); Strauder
v. West Virginia, 100 U.S. 303, 307-08 (1880) (1fi€]law in the States shall be the same for
the black as for the white; that all persons, whetolored or white, shall stand equal before
the laws of the States, and, in regard to the edloace, for whose protection the [Fourteenth]
amendment was primarily designed, that no disciatm shall be made against them by law
because of their color[?]").

0strauder stands for the proposition that the Equal Protecti@ause prohibits racial
subjugation:

In Strauder v. West Virginjathe first postbellum racial discrimination case t
reach the Supreme Court, Justice Strong recogriiaedh unanimous Court that
subjugation was the very evil that the equal ptatacclause was meant to remedy:
the clause is an “exemption from legal discrimioas implying inferiority,” which
are “steps toward reducing [blacks] to the conditid a subject race.”

LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAw § 16-21, at 1516 (2d ed. 1988)
(quoting Strauder 100 U.S. at 308).SeeJones v. Alfred H. Mayer Co392 U.S. 409, 440
(1968) (footnotes omitted) (“Congress has the poweder the Thirteenth Amendment
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displace the rights of the oppressed. This isffam the legislative mandate

underlying the Thirteenth, Fourteenth, and Fiftaeltendments:

First, the Court focuses on the principle of “cedindness,” rather than
racial equality, as the goal of equal protectiohhe principle of color-
blindness for some justices has become more impuottean achieving
racial equality. . . .

Second, by ignoring this nation’s history of racjsitme justices reframe
the Reconstruction Amendments’ specific purposeenfling whites’

oppression of African Americans into a generalipedhibition of “race

discrimination.” This abstracted conception ofcdisination led the
justices to oppose affirmative action on the grautit it “discriminates”
against innocent third parties predominantly whiteles who have
benefited from this nation’s exclusionary emploympalicies. Current
equal protection interpretation thereby rejects tiksorical justification

for affirmative action remedies: a response to wee$ of excluding

people of color from educational opportunities abetter-paying

professional and skilled jol3.

The abstracted conception of discrimination refeeghabove is at odds with the

history of the Civil War Amendments:

The anti-subjugation principle is faithful to théstorical origins of the
Civil War amendments. Und@red Scott v. Sandfordlacks were not
deemed citizens—as though they were not countedhgrtite “People of
the United States” in the Constitution’s preambleseduise they were “a
subordinate and inferior class of beings, who haenbsubjugated by the
dominant race.” The Civil War amendments were tdchbpecifically to
overturn that odious hierarchy. The notion thag cecce is, or ought to be,
subordinate to another is “at war with the one<lafscitizenship created
by the thirteenth, fourteenth, and fifteenth ameenis.®?

rationally to determine what are the badges andrtidents of slavery, and the authority to

translate that determination into effective legiska.”).

5Douglas L. Colbertliberating the Thirteenth AmendmeB0 Harv. C.R.-C.L.L. Rev.
1, 33-34 (1995) (footnotes omitted). Rejecting ti@ourt's shift to colorblind
constitutionalism and its facile dismissal of thegiklative history of the Civil War
Amendments, Professor Tribe notes that:
Each of these amendments authorized Congressdaceriby appropriate legislation”
the rights the amendment recognized. Immediatdtgr acach amendment’'s
ratification, Congress adopted enforcing legistatiorhe Supreme Court restrictively
construed or simply invalidated much of this legfigin, acting to preserve in law the
autonomy that the states had largely lost political the wake of the Civil War.
Following its initial flurry of legislation, Congss, reflecting the changed political
climate of the post-Reconstruction era, ceasethfee quarters of a century its efforts
to enforce the Civil War Amendments.
TRIBE, supranote 50, § 5-12, at 330-31 (footnotes omitted).

2TRIBE, supranote 50, § 16-21, at 1516 (quoting Bell v. MarylaB@8 U.S. 226, 252
(1964) (Douglas, J., concurring)).
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Nevertheless the historical myth proceeds aloritgeal, ahistorical interpretation of
Justice Harlan’s dissent iRlessy v. Ferguson.The result is to read the anti-caste
and anti-subordination principles out of the Ciwlar Amendments. This is not
surprising, however, because Justice Harlan’s dissénces the same contradictory
ambivalence that the Court displays in its modewaerjurisprudence.

In Plessy the U.S. Supreme Court upheld a Louisiana law rbguired railroad
companies to provide separate but equal accomnoodatbr whites and Blacks; the
train coaches were separated by a partition (softiok”) based on race. The Court
concluded that:

[W]e cannot say that a law which authorizes or eveqguires the
separation of the two races in public conveyaneesinreasonable, or
more obnoxious to the Fourteenth Amendment tharatie of Congress
requiring separate schools for colored children tive District of

Columbia, the constitutionality of which does na&em to have been
guestioned, or the corresponding acts of statslgres?

Adopting a deferential approach premised on thiemality of the Louisiana law,
the Court rejected a central tenet of the Fourteéthendment—state legislation
cannot be based upon the presumption that Africarecans are inferior and
deserve to occupy a subordinate position in Amarisaciety. Interestingly, the
Court recognized race, but it did so in a mannat plerpetuates caste:

[w]e consider the underlying fallacy of the plaffii argument to consist
in the assumption that the enforced separatiohefwo races stamps the
colored race with a badge of inferiority. If thie so, it is not by reason of
anything found in the act, but solely because thlered race chooses to
put that construction upon?t.

Thus, the Court’s inverted reasoning is not aerg vintage. One hundred and
nine years ago, the Court embraced a “neutral” tcoction of the racist law it
upheld inPlessy. Because the state’s actions toward the “colored’rand whites
were equal and neutral—the colorline separated both races in Louisianailsoad
cars—then there was no subordination or casteva# all in the subjugated race’s
imagination.

This leads to the Historical Myth that is at theeof Plessy What happens
when we read Justice Harlan’s colorblind dissenitsnentirety? Justice Harlan’s
dissent is always abbreviated and decontextualizés®: majestic, ringing
endorsement of the anti-caste principle containedne sentence is always the
highlighted section of Justice Harlan’s dissent.lacBd in context, there is a
disconcerting resonance in the colorblind dissiens; part and parcel of the rhetoric
of neutrality, and neutrality perpetuates raciatea

The white race deems itself to be the dominant ma¢kis country. And

S0 it ig in prestige, in achievements, in education, in tieahd in power.
So, | doubt not, [that] it will continue to be fail time, if it remains true
to its great heritage and holds fast to the priesipof constitutional

5plessy v. Ferguson, 163 U.S. 537, 550-51 (1896).
*d. at 551.
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liberty. But in view of the Constitution, in thege of the law, there is in
this country no superior, dominant, ruling classcitizens. There is no
caste here. Our Constitution is color-blind .%°.

While this is not a ringing endorsement of whitévilgge and supremac’y
because it is muted by Justice Harlan’s resoungioeglamation that “[t]here is no
caste here,” it is nevertheless a tacit endorsenoénthe anti-caste and anti-
subordination principles because neutrality is psedh on thedominanceof the
white race. “Plessy embraces two theories: racial subjugation in thgorig
opinion and the elimination of caste based on BEdk in Justice Harlan’s dissent.
Both theories are color conscious, not colorblinthe striking difference between
the two theories is how color is used to fashidnemry of equality.*

Building upon the color-conscious legislative higtoof the Civil War
Amendments® Justice Harlan advances three doctrinal themes ate bedrock
elements of the Fourteenth Amendment: (i) thefads. . . dominant, ruling class®,
(ii) “[t]here is no caste heré®™®and (iii) “[o]ur Constitution is color-blind® Taken
together, these themes explain the essence ofntivsubordination and anti-caste
principles—white supremacy and domination of a sabplass based on race are
prohibited by the Constitution. There can be noalacaste system premised on
hierarchies of color.

However, it is this colorblind mandate, with itstissubordination and anti-caste
underpinnings, that has been inverted and distobedhe Court. This is an
inevitable doctrinal progression because JusticalaHa dissent has some
disconcertingly racist undertones steeped in whitgremacy. “While ‘there is no
caste here,’ there is certainly the widely heldsfgReconstruction] view that Blacks
are subordinate to the dominant [white] rate.”

Today, subordination is maintained through neutrali The hallmark of
rhetorical neutrality is its inversion of normatjvesubstantive constitutional
principles, like the eradication of caste and thjeation of subordination premised

9d. at 559 (Harlan, J., dissenting) (emphasis added).

&perhaps it is anachronistic and even unfair tesstitoo heavily the manifest racism in
Justice Harlan’s full statement. But even for thi® nineteenth-century proponent of white
dominance, the color-blind ideal, it turns out, wady shorthand for the concept that the
Fourteenth Amendment prevents our law from ensigimind perpetuating white supremacy.”
Laurence H. Tribe,lh What Vision of the Constitution Must the Law@®gsor-Blind?,” 20 J.
MARSHALL L. REv. 201, 203 (1986) (citations omitted).

S’Powell,supranote 13, at 202 nn. 55-57.
%8Seesupranotes 44-52 and accompanying text.

*Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Hara, dissenting)pverruled by
Brown v. Bd. of Educ., 347 U.S. 438 (195y’'d, 349 U.S. 294 (1955).

894,
4.

52powell, supra note 13, at 201 n.54 (quotinglessy 163 U.S. at 559 (Harlan, J.,
dissenting))seealso W.E.B. Du Bois, BLACK RECONSTRUCTION INAMERICA 1860-1880 711-
12 (1935) (citations omitted) (discussing racistiowes surrounding the Reconstruction era
with Black legislators characterized as ignoraaty] incompetent, and irresponsible).
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on race, into neutral non-substantive principleléstory is displaced in this analysis,
and the Court’s decisions reflect the historicathimyOnce the Court embarks on the
rhetorical path of neutrality and ignores the oueelming historical evidence
against colorblind constitutionalism, it employs otwadditional myths—the
definitional and rhetorical myths.

2. The Definitional Myth

Just as the historical myth strips the historicarec from the Civil War
Amendments, particularly the Equal Protection Causf the Fourteenth
Amendment, the definitional myth reinforces thisstbrical distortion by
disconnecting race from its social context. Cdiadness is buttressed by a
definitional model that advances white suprematd.color-blind interpretation of
the Constitution legitimates, and thereby maintaitie social, economic, and
political advantages that whites hold over othereficans.®

Discrimination is defined in a manner that perptsaystemic racism. Without
history or context, “Black” or “whité™ are simply societal labels through which the
government, by its actions, distributes benefitbardens® In this vein, Professor
Neil Gotanda posits the concept of formal race amcbnnectedness: “Under color-
blind constitutionalism, references to ‘race’ méammal-race. Formal-race implies
that ‘Black’ and ‘white’ are mere classificationbkls, unconnected to social
realities.”®® Plessy v. Ferguson’sonstitutionalization of “separate but equal” is a
compelling illustration of formal race and uncontegimess. Because race is neutral
since “Black” and “white” are simply classificatidabels without history or context,
the fact that Blacks were a subordinate class wasonstitutionally cognizabl&.
This is why it was so easy for the Court to cagualbte that any stigma of

53Gotandasupranote 37, at 2-3.

540f course, racism is not confined to a two race-eBlar white—paradigmSee, e.g.
Lopez, supranote 37; AN F. HANEY LoPEZ WHITE BY LAW:THE LEGAL CONSTRUCTION OF
RACE (1996); RANK Wu, YELLOW: RACE IN AMERICA BEYOND BLACK AND WHITE (2001).
Here, | mean to suggest that the definitional mgtan integral component of how colorblind
constitutionalism perpetuates caste—discriminai®rdefined in terms of absolute, literal
fairness. So, affirmative action becomes a justifon for why white privilege (or
entittement) has been negatively impacted, and Qoert's race decisions are striking
examples of moderate narrative approaches crafieddvance “equality” and colorblind
constitutionalism at the same timeSee infraSection II.B and C. The Court has never
accomplished this doctrinal feat, and its jurisgmck reflects a neutral approach that is at
odds with a substantive conception of equality. ceReonscious remedial approaches are
presumed to be constitutionally noxious and arecktrdown. See, for exampl€ity of
Richmond v. J.A. Croson Cd88 U.S. 469 (1989)Vygant v. Jackson Bd. of Edu476 U.S.
267 (1986), where the Court tacitly endorses atantise conception of equality through a
hybrid, process-oriented interest, like diversitich is derived from the First Amendment.
SeeGrutter v. Bollinger, 539 U.S. 306, 329 (“In anneinyg the principle of student body
diversity as a compelling state interest, Justicevél invoked our cases recognizing a
constitutional dimension, grounded in the First Ach@ent, of educational autonomy. . .. ").

%5Seeinfra Section 11.B.
%Gotandasupranote 37, at 6.

d. at 38 (“Turning a blind eye to history, the Couraimained that the segregation
statute said nothing about the status of Blacldeeéd, that the statute was racially ‘neutral.”™).
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inferiority did not emanate from constitutionallgvalid state action, but from the
minds of “the colored race” because they “[chdegjut that construction upon &
In this astounding passage, the Court is actuadlying, quite clearly, that
discrimination is in the minds of the oppressed.

The public-private distinctid® is the foundation upon which this contorted
reasoning is built. If the state is acting in autral” manner toward both races
(Black and white), then the only discriminationttigaleft is “private” discrimination
which cannot be reached by the Fourteenth Amendfidmideed, in the absence of
some specific evidence of state-mandated raciafidi;ation, the Court is free to
assume (and it invariably does) that the allegestranination is illusory or
irremediable because it is merely societal disaration.

The segregationist law iRlessywas “neutral” because it segregatsath races
“equally” and the state action in question merehfoeced a well-settled societal
convention™ The Court applied rational basis review to thigrinsically racist
law.”? Of course, the “separate but equal” doctrine aeerturned irBrown’® and
the meaning of neutrality changed at that poinawelver, the Court’s conception of
neutrality would still control how discrimination as defined and identified.
Specifically, formal discrimination was eradicateith the Brown decision, but there
would be (and still are) lingering vestiges of degjdiscriminatiorf*

%8plessy v. Ferguson, 163 U.S. 537, 551 (18863prdGotandasupranote 37, at 38.

%“Race discrimination is unconstitutional only iretrealm marked out by the doctrine of
state action.” Gotandaupranote 37, at 5.

oERWIN CHMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES ANDPOLICIES § 6.4.2, at 489-92
(2002).

"plessy 163 U.S. at 550-51.
2d.

™Brown v. Bd. of Educ.347 U.S. 483, 495 (1954) (“We conclude that in fietd of
public education the doctrine of ‘separate but &qoas no place. Separate educational
facilities are inherently unequal.”).

"Seesupranote 8 and accompanying text. As Professor Ch&@tgdetree observes:
Brown | should be celebrated for endidg juresegregation in this country—a
blight that lasted almost 400 years and harmedanglof Americans of all races. Far
too many African-Americans, however, have been bbetiind, while only a relative
few have truly prospered. For some, the promisatefjration has proved ephemeral.
For others, short-term gains have been replacesttipacks engendered by new forms
of racism. School districts, briefly integratedyvk become resegregated. . . . As we
stand near the end or the transformation of affiiveaaction, things look set to get
worse, not better.
Charles J. Ogletree, JiThe Integration Ideal: Sobering Reflectioims BROWN AT 50:
THE UNFINISHED LEGACY 167, 181 (Deborah L. Rhode & Charles J. Ogletlee eds., 2004).
Noting the systemic and structural nature of An@ricacism, Professor Kim Forde-Mazrui
concludes that:
America practiced slavery for two and a half ceiesiand enforced a regime of legal
and social caste for at least another hundred ye&tsoughout all of those years,
voices of protest were raised and ignored. .S]odiety’s efforts to address the effects
of a long history of discrimination have been miairand halting.



840 CLEVELAND STATE LAW REVIEW [Vol. 56:823

In adjudicating Equal Protection Clause claims, @eurt had to determine
whether to embrace a substantive conception of liggQfaor a formulaic, anti-
differentiation model that preserves status quavhile incrementally offering small
portions of substance. The Court has consistehthgen the lattef.

Colorblind constitutionalism and the rhetorical wev of neutrality literally
define discrimination out of existence. The higtal myth is employed to rewrite
the legislative history of the Civil War Amendmeftso thatindividual rights® are
elevated over those of the descendents of the nemigncipated slaves for whom
the amendments were passed by the Reconstructiogr€ss?® Since the Equal
Protection Clause protects individuals, not groufen finding state-sponsored
racial discrimination is an almost insurmountablskt In a manner eerily
reminiscent of thé&lessydecision, the Court has “privatized” discrimination

Exploring the underlying discourses of the affirimataction debate, Professor
Barbara Flagg critiques the rhetoric of white inmece and places this victim
rhetoric in context, stating “the costs to whitesposed by affirmative action

Kim Forde-Mazrui, Taking Conservatives Seriously: A Moral Justifioatifor Affirmative
Action and Reparation®2 CaL. L. Rev. 683, 742-43 (2004).

SPowell, supranote 6, at 846-74; Powebupranote 13, at 226-31, 268-71; Hutchinson,
supranote 7, at 681-96 (arguing for an anti-subordimatieeory of equality that rejects the
current Equal Protection model of colorblindnesd ahe inversion of priviege and
subordination).

"8SeeSILENT COVENANTS, supranote 8, at 49-58 (2004); (“Black rights are recagui and
protected when and only so long as policymakersgdee that such advances will further
interests that are their primary concern.”). Thienpry concern is the maintenance of white
privilege.

"'SeesupraPart I1.A.1.
"8Seesupranotes 48-52 and accompanying text.

®See supraPart IILA.1. Professor Derrick Bell makes a pdpoint in this context.
While the Reconstruction Amendments were enactedréalicate slavery, and give equal
citizenship and voting rights to African-AmericarBell posits that the amendments were a
product of interest convergence. Specificallyyds in the (white) Republican Party’s interest
to advance the rights of African-Americans becahgewould translate into the maintenance
of political power of the Republicans over the @¢éel South. IBENT COVENANTS, supra
note 8, at 57-58. Professor Bell cites @il Rights Casesas an example of interest
convergence:

With the political benefits to powerful politicalnd corporate interests in

maintaining Republican control in Congress secuptatks over time became victims

of judicial interpretations of the Fourteenth anfieenth Amendments and legislation

based on them so narrow as to render the promisdeigtion meaningless in virtually

all situations. For example, in ti@&vil Rights Casesthe Supreme Court found the

amendment inadequate to protect Negroes’ entitletoemondiscriminatory service in

public facilities. The Reconstruction amendmemnisyticularly the Fourteenth’s

guarantee of equal protection and due process, ghtoa major reform of the

Constitution with measurable benefits for everizeit. And yet, when policymakers’

interests no longer aligned with those of the rédgereed blacks, the protection was

withdrawn from those blacks, who needed them nioaa ever.
Id. at 58 (footnotes omitted).
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measures are costs borne by ‘innocent white victifis This is significant because
all of the Court’'s affirmative action decisions rstaith the proposition that the
Fourteenth Amendment “protect[giersons not groupg.]’® All racial group
classifications are constitutionally irrelevant,dastrict scrutiny is employed “to
ensure that thepersonal right to equal protection of the laws has not been
infringed.”™ The effect is that legitimate discrimination ofei, advanced by injured
racial groups are ignored under the guise of neutrality whildividualized reverse
discrimination claims are presumed to be constitiily relevant.

Privatization, then, means that the personal righttsinnocent whites are
protected whenever the state uses race to thaaddantage,” unless the use of race
can be legitimated in conte®t. This is what distinguisheGrutter from decisions
like Crosonor Adarand The benefit to whites in th@rutter decision is the “cross-
racial understanding® that is the product of having a critical mass dfidan-
American students in the classrd8mwhile in economic marketplace cases, like
Croson andAdarand the Court goes to great lengths to preserve ¢nsopal rights,
or the personal entitlements of whiféén the economic marketplace. There is more

8Barbara J. FlaggDiversity Discourses78 TuL. L. Rev. 827, 829 (2004) (quoting
Thomas Rosdnnocence and Affirmative ActipA3 VaND. L. Rev. 297, 300 (1990)).

8lGrutter v. Bollinger, 539 U.S. 306, 326 (alteratiom original) (quoting Adarand
Constructors, Inc. v. Pefia, 515 U.S. 200, 227 (J)995

82d. (quotingAdarand 515 U.Sat 227).

8“Context matters when reviewing race-based goventaheaction under the Equal

Protection Clause.ld. at 327. “Strict scrutiny is not ‘strict in thegdyut fatal in fact.” Id. at
326 (quotingAdarand515 U.S. at 237).See alsd-lagg, supranote 80, at 835 (noting that
“diversity” is an institutional concept that impaseo cost on whites).

84Grutter, 539 U.S. at 330 (quoting Grutter v. Bollinger;71B. Supp. 2d. 821, 850 (E.D.
Mich. 2001),rev'd byGrutter v. Bollinger, 288 F.3d 732 (6th Cir. 2002))

81d. at 329-30. Unfortunately, the number of enrolléddsnts at the University of
Michigan School of Law has dropped dramatical§eeNews and Views; Nationwide Black
Enrollments in Law School Up But Most High Rankirmgv Schools Show a Decline in Black
Students46 THE J. oF BLACKS IN HIGHER Ebuc. Jan. 2005, 34 (noting that “[a]t 11 [high-
ranking schools] black enrollments [are down] bypEdcent or more”). It is interesting to
note that “critical mass” refers tosaibstantial numbeof African-American students to avoid
tokenism, isolation, or the “spokesperson for #eel syndrome—this is a racial group which,
under the Court’s decisions, is antithetical to ttomception ofpersonal rightsunder the
Fourteenth Amendment. This is why the First Ameadnvalue of diversity is coupled with
critical mass; specifically, it is not a “racialogip” that is receiving a benefit that negatively
impacts whites. Rather, there is a broad berefiiet shared by all (cross-racial understanding
has positive institutional benefits). Derrick Balbuld explain this as a function of interest
convergenceSeeSILENT COVENANTS, supranote 8, at 149-51.

%see supranote 42 and accompanying text. As ProfessoryChirris notes:

The assumption that whiteness is a property intenestied to protection is an
idea born of systematic white supremacy and nuwitoker the years, not only by the
law of slavery and ‘Jim Crow,’ but also by the moeeent decisions and rationales of
the Supreme Court concerning affirmative action.

Cheryl I. Harris Whiteness as Propertg06 Harv. L. REv. 1709, 1768 (1993). The hallmark
of the Court’s economic marketplace caségdant Croson andAdarang is that the “the
expectation of white privilege is valid, and thhetlegal protection of that expectation is
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of a “burden” on innocent whites in these casesabse there is competition in a
limited marketplace. Individual self-inter&sts the distinguishing factor in cases
like CrosonandAdarand the broad, process-based themes of the First Amenidm
do not resonate well here. Nevertheless, it isnth@ner in which discrimination is
defined that determines whether a race-conscianed&l approach will be upheld
by the Court.

The Court, in light of its preference for processéd values and rights, has
defined discrimination virtually out of existenceThus, in order to establish a
cognizable Equal Protection Claim under the Fouttedmendment, there must be
clearly identified discriminatory intent by the ®&aor an actor connected to®it.
Disparate impact, while not constitutionally irredat, is not enough to establish an
Equal Protection claim; discriminatory intent mastst.

The Court has defined discrimination in narrow terand much of the systemic
nature (and its devastating impact) is left undizd®® This is the hallmark of the
definitional myth. Washington v. Davis the analytical linchpin of the definitional
myth.

The Washington v. Davisntent requiremeft segments discrimination into a
myriad of discrete, individualized occurrences. isThpproach preserves liberal
individualisn?* at the expense of eradicating racial subjugatioralli facets of
American life.

Plessyand Washington v. Davisare a disconcerting doctrinal tandeRiessy
literally erases the history of subjugation andsdmation?? and Washington v.
Davis building upon the historical myth, defines digtination so narrowly that it
only exists in a few, discrete instané&sCertainly, Washington v. Daviss not as

warranted.” Id. at 1769;accord STEPHANIE M. WILDMAN, PRIVILEGE REVEALED: How
INVISIBLE PREFERENCEUNDERMINESAMERICA 141 (1996).

8%This is a discourse of difference and self-interel$ resonates deeply with concepts of
‘us’ and ‘them;’ affirmative action is seen by wéstas problematic just because the ‘other’ is
receiving something ‘we’ [whites] are not.” Flaggipranote 80, at 830. “Affirmative action
is framed as a process that makes a gift of sonmgpthiat otherwise might (perhaps ‘should’)
have been ‘mine’ to a different and seemingly utifjed other.” Id. at 831.

8Washington v. Davis, 426 U.S. 229, 238-48 (1976).

8As Professor Stephanie Wildman writes:

Systemic privileging and oppression remain invisildnd undiscussed, in
accordance with the unwritten rules of our societfihe rule of law does nothing to
end this invisibility and may even contribute t® @ontinuation. Thus the very act of
seeing that the rule of law and systems of priélaghdermine justice is itself
problematic. A full attack on privileging and opgsion can begin in earnest only
when the legal profession recognizes the privilggitynamic. But this reality—
privilege—that we must see has not even foundwdation in legal vocabulary.

WILDMAN , supranote 86, at 141.

9426 U.S. at 242 (discriminatory impact, standingnal is not enough to establish a
constitutionally cognizable Equal Protection claim)

9Ipowell, supranote 13, at 242-43.
92Seesupranotes 66-79 and accompanying text.

%See supraext accompanying note 90.
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odious adlessy it at least acknowledges that discriminationas imaginary, but it
shares a common doctrinal thread wRlessysince it neutralizes discrimination.
Plessywas a direct response to the broad prospectivetsbahange mandated by
the Reconstruction Amendments, whiWashington v. Daviswas an implicit
response to the broad prospective societal chagrgeinded in the anti-caste and
anti-subordination principles, mandated Byown v. Board of Educatiol. As
Professor Cheryl |. Harris observes:

[T]he Court’s current conceptualization of neutsalinirrors that of the
PlessyCourt and produces a similar result: racial ineiyas virtually
irremediable under the Constitution. While theelihas moved with
regard to what counts as racial discrimination—swé equal prohibition
based on race now look plainly unconstitutional—phevailing logic has
reconstituted a conception of race which rendems #symmetrical
allocation of power, access, and rights by racecasstitutional and
consistent with the equal protection guaranteee PlassyCourt relied on
formal race—the idea that race has no social mgaainrelevance—in
deciding that the Louisiana statute requiring Hasiparation in public
carriers was consistent with the Equal Protectitau€e. So, too, does the
prevailing majority of the current Court rest itsa#ysis upon the assertion
that race is fundamentally irrelevant and signalthimg more than skin
color®

Professor Harris pinpoints the very essence of tefinitional myth:
“discrimination” is defined so that it legitimizescial inequality®, the Court’s

%“David A. StraussDiscriminatory Intent and the Taming Bfown, 56 U.CHi. L. Rev.
935, 954-55 (1989) (noting th&®essy“adopted the narrowest possible interpretatiorthef
Reconstruction understanding, aldashington v. Davisdopted the narrowest plausible
interpretation oBrown’).

%Cheryl I. Harris,In the Shadow oPlessy,7 U. Pa. J. ConsT. L. 867, 897-98 (2005).
Justice O’Connor adopts a hybrid approach on rateat is, if race can be justified as
beneficial to white majoritarian interests, thegeaaan be acknowledged as an institutional
goal. SeeGrutter v. Bollinger539 U.S. 306, 327-33 (2003) (noting the institusibbenefits
of a diverse educational experience and rejectirgg dontention that a “critical mass” of
students of color is little more than a racial @)pinfra Parts II.B-C. Professor Daria
Roithmayr concludes that:

[T]he decision inGrutter appears to serve white interests more than it dbes

interests of communities of color. The diversitgtionale itself symbolically

reproduces racial inequality by prioritizing whitgerests. In addition, the Court’s
opinion endorses meritocracy as a compelling gawent interest, notwithstanding
the fact that conventional meritocratic standardwilpge white applicants and
exclude people of color. Diversity-oriented affative action also conceals the
racially disparate impact of conventional admissiostandards, and permits
institutions to represent such a process as nauichfair.
Daria RoithmayrTacking Left: A Radical Critique @rutter, 21 ©NsT. COMMENT. 191, 207
(2004). This should come as no surprise becausetoRtal Neutrality advances
colorblindness, the intent requirement \Wlashington v. Davjsand anti-differentiation as
normative principles.

%SeeSUNSTEIN, supranote 35, at 340 (noting the fundamental doctrihift of the Court
from an anti-caste Fourteenth Amendment principle anti-differentiation; this literal
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neutral rhetoric masks stark inequalities by rajyion the discriminatory intent
requirement; and the absence of history and context ultimategds to
jurisprudence which preserves centuries of raggkressior?® The final component

of Rhetorical Neutrality is the rhetorical myth.n€2 the history of racial oppression
has been erasé¥and discrimination has been decontextualized abitmeansany
encroachment on andividual right,*®° then there has to be some neutral explanation

interpretation of “equality” perpetuates systemacism); supranote 86 and accompanying
discussion.

“Powell, supra note 13, at 242-43 (discussing how téshington v. Davisntent
requirement is manipulated by the Court dependimthe race of the plaintiff); PoweBupra
note 6, at 907-12; Mark Strass@he Invidiousness of Invidiousness: On the Supi@ourt’s
Affirmative Action Jurisprudence 21 HasSTINGS CONST. L.Q. 323, 402-03 (1994); David
Chang, Discriminatory Impact, Affirmative Action, and Intent Victims: Judicial
Conservatism or Conservative Justice§1 CoLum. L. Rev. 790, 799 (1991); K.G. Jan Pillai,
Neutrality of the Equal Protection Clays@7 HasTINGSCoNsT. L.Q. 89, 152 (1999) (arguing
for judicial scrutiny of facially neutral laws witlisproportionate impact on racial minorities
and concluding that “[n]eutrality operates as aocemt of convenience—lenient toward
facially neutral laws having a racially disproportate impact and highly intolerant toward
laws advantageous to racial minorities”); Darrean&ard HutchinsonThe Majoritarian
Difficulty: Affirmative Action, Sodomy, and Supre@wurt Politics, 23Law & INEQ. 1, 27-32
(2005). See also idat 30 (“While whites and men who challenge rerakedsages of gender
and race receive heightened judicial scrutiny dirthdiscrimination claims, women and
persons of color who seek judicial solicitude, ko lack proof of specific intent, or the
elusive ‘smoking gun,’ only receive rational bassiew.”) (footnotes omitted).

%SeeBryan K. Fair,Re(Caste)ing Equality Theory: Wilirutter Survive Itself by 20287
U. Pa. J.CoNsT. L. 721, 722 (2005) (“The Supreme Court has nevementled educational
caste. It has provided no remedy to restore thessons mired in caste to the positions they
would occupy absent discrimination.”).

%See supranote 31 and accompanying text.

100Reginald Oh, Discrimination and Distrust: A Critical LinguisticAnalysis of the
Discrimination Concept7 U.PA. J.ConsT. L. 837, 859-66 (2005) (discussing how the Court
has narrowly defined discrimination without refezerio context and history so that the focus
of the Equal Protection Clause is anti-differemiat not anti-caste); Reginald OA, Critical
Linguistic Analysis of Equal Protection DoctrinereAWhites a Suspect Class13 TEmP.
PoL. & Civ. RTs. L. REv. 583, 608-10 (2004) (critiquing the linguisticwtture of the Court’s
Equal Protection jurisprudence, focusing on the ctdoal move from suspect
classification/suspect class to suspect clasdificatin which the Court preserves liberal
individualism (the anti-differentiation principledpnflates the terms—*“suspect classification”
and “suspect class”—so that there is no differebetveen positive, race based remedial
efforts and invidious discrimination, and presuntieast formal equality exists in American
society); Ruth ColkerAnti-Subordination Above All: Sex, Race, and Edewdtection 61
N.Y.U. L. Rev. 1003, 1005 (1986) (“[T]he anti-differentiation rppective focuses on the
specific effect of the alleged discrimination osatete individuals, rather than on groups.”).
A related concept in this context is the theoryra€ial politics: because the Fourteenth
Amendment protects individuals, not groups, they racial decisionmaking based on group
membership is constitutionally prohibited. Inteirgly, the Court only employs this rationale
when people of color have some semblance of poW@alorblindness is inverted—the Court
explicitly acknowledges race in this context—aWhshington v. Daviss used selectively
(when the claim is a reverse discrimination clairaught by whites, the intent requirement
vanishes; conversely, any claim of disparate imggmcasually dismissed by the Court when
the claim is advanced by Blacks)See supranote 97 and accompanying tesee, e.g.
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for the glaring inequalities which persist but canhbe remedied. The rhetorical
myth supplies the dubious explanation through adesenof affirmative action
critiques.

3. The Rhetorical Myt

The Rhetorical Myth is the final prong of Rhetofibkeutrality. It functions on a
thematic level as a justification for any “burdemi white privilege, and, embracing
the First Amendment’s marketplace of ideas paradignserves as the doctrinal
foundation of the forward-looking approat®h. Thus, race-conscious remedial
approaches to the eradication of caste are sugplaand the central focus is on the
future benefits to individuals (and institutionsapt on race.Grutter is squarely in
this doctrinal veint®® Diversity is particularly appealing because ra@n be

Reginald OhRe-Mapping Equal Protection Jurisprudence: A LeGalography of Race and
Affirmative Action 53 Av. U. L. Rev. 1305, 1308 (2004) [hereinafter ORg-Mapping
(noting how the Court re-mapped race relationsh@Crosondecision, in light of the fact that
African-Americans were in the political majority ilRichmond, Virginia, the former
government seat of the Confederacy; the Court paieally claims to be espousing
colorblind constitutionalism while it focuses onethacial compositionof the municipal
government of Richmond). In reverse discriminati@ses, that is, cases where the claim is
centered on a burden on white interests, Washington v. Davisntent requirement is
conspicuously absent—disproportionate impact isigho SeePowell,supranote 13, at 242-
43; Strasseisupranote 97, at 402-03 (addressing that in Equal Ptioteclaims advanced by
African-American plaintiffs, “the Court bends ovbackwards not to impose penalties for
intentional discrimination, by presuming that irttenal discrimination is not present unless
the evidence establishes otherwisel[; yet, o]n tierohand, the Court presumes invidious
intentional discrimination when examining benignsadimination policies [in reverse
discrimination cases brought by white claimants]”Jtlhe Court’s “neutrality” should be
viewed skeptically.

10l5ee supraote 15, 33 and accompanying text.

192The forward-looking approach essentially rejectage-conscious remedial approach to
eradicate systemic racial oppression. Insteadfdbes is on soméuture value that can be
shared by all individuals, not racial groups. ibesBtevens has been the leading proponent of
the forward-looking approachSee, e.g.Wygant v. Jackson Bd. of Edud76 U.S. 267, 313
(1986) (Stevens, J., dissenting) (rejecting a reahexpproach focused on the “sins [of] the
past,” and arguing that there is a “public intefieseducating children for the future[;]” and
there is, then, “a legitimate interest in employinwre black teachers in the futlire
(emphasis added); City of Richmond v. J.A. Crosam, C488 U.S. 469, 511-12 (1989)
(Stevens, J., concurring in part and concurrinth&judgment); Metro Broad., Inc. v. FCC,
497 U.S. 547, 601-02 (1990) (Stevens, J., congyrii@mbracing race as a factor in reaching
future diversity),overruled byAdarand Constructors, Inc. v. Pefia, 515 U.S. 20051 “The
forward-looking approach is merely a variation arocblind constitutionalism—it ignores
race when it is convenient to do so. . . .” Powalipranote 13, at 255-56. The forward-
looking approach is selective in its reach—it omlgcommodates somiture remedial
(colorblind benefit)—because it eschews any comattn of thepresent day effecisf past
racial discrimination, a large portion of systemixial subjugation is left unchecked. The
forward-looking approach is ill-equipped to deattwsystemic racial discriminationld. at
241-60. See also supranote 15 and accompanying text; Patricia J. WilsanVetro
Broadcasting, Inc. v. FCQRegrouping in Singular Time$04 Harv. L. Rev. 525 (1990).

193Grutter v. Bollinger, 539 U.S. 306, 327-33 (2008t{ng the institutional benefits of
diversity).
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neutralized, and the rhetorical move that accormp8shis is the Court’s articulation
of several seminal, reinforcing myths. These mytmially “explain” why race is
irrelevant to the Court.

Paradoxically, to ignore race, the Court must fiestognize it®* Indeed, the
rhetorical myth’s primary function is to articulatew race is fungible. It is like the
“diversity” that is derived from having a tuba péayfrom Idaho in the first year law
class!® while simultaneously justifying the consideratiohrace so that a “critical
mass” of the historically subjugated has substanticcess to the gateways of
American opportunity®® This inherent tension illuminates the deeply edales
incongruity of colorblind constitutionalism.

Examining the rhetoric against affirmative action @ manifestation of white
guilt,’®” Professor John E. Morrison identifies eight coliob doctrinal themes
underlying the Court’s affirmative action jurisperte:

[1.] Affirmative action is not colorblind, becaugteintentionally invokes
racial classification$?®

[2.] Affirmative action is not based on individuatsit on group$?
[3.] Affirmative action is not based on metif.

[4.] Affirmative action leads to racial politics @tbacklash in the form of
white extremists™

[5.] Affirmative action is exploited by middle-clag\frican-Americans*?

[6.] Affirmative action stigmatizes its intendedetheficiaries.*

%powell, supra note 13, at 214-20 (discussing the doctrinal aamie inherent in
colorblind constitutionalism).

1%55eeRegents of the Univ. of Cal. v. Bakke, 438 U.S. 2886 (1978) (noting that “[a]
farm boy from Idaho can bring something to Harv@allege that a Bostonian cannot offer.
Similarly, a black student can usually bring sormahthat a white person cannot offer.”
(quoting Brief for Columbia Univ. et al as Amici Gae Supporting Petitioner-Appellant at
40, The Regents of the Univ. of Cal. v. Bakke, 4B8. 265 (1978) (No. 76-811))).

1%seeGrutter, 539 U.S. at 327-33%upranote 95 and accompanying text.
%Morrison, supranote 48, at 314See also idat 356-66.

1%%d. at 314-24.

199d. at 314-30.

19d. at 314, 330-34.

d. at 314, 334-40.

1134, at 335-37.

194, at 340-44.
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[7.] Affirmative action is social engineering, demtiing equal results
rather than equal opportunity/.

[8.] Affirmative action victimizes innocent (whits]).**°

What is striking about all of the colorblind themleted above is that they all
strain to ignore race, while simultaneously ackrealging it to offer a critique on
why it is antithetical to equalit}#® These literal interpretations of “equality” are
rooted in the anti-differentiation principt¥. All of the preceding colorblind
conceptions are ahistorical—the present day effedtpast discrimination are
irrelevant (this is amorphous societal discrimioafi*®—and these forward-looking
themes reinforce Rhetorical Neutrality. All of theeceding themes shift the focus
from historical discrimination, with present dayeets, to individuality and merit®
The substantive core of the Equal Protection Classtrned inside out. This
inversion preserves entrenched, systemic racismrofe$sor Darren Lenard
Hutchinson notes that:

Colorblindness also reflects majoritarian interebescause it freezes
existing social, economic, and political inequitteat result from racism.

No serious advocate of colorblindness disputesehlity that a history of

racial subordination has caused enormous inecemlitf wealth, political

power, educational opportunity, and inequities sngnother measures of
well-being. Colorblindness advocates, however, alemneutrality now

that formal, overt efforts to subjugate personsabr have dissipated.
The decontextualized, undifferentiated demand folorblindness in a

society marked by vast racial inequity accepts entrrconditions as a
legitimate baseline; it compels prospective equedtment, but prohibits
affirmative steps to dismantle historical and pnégtay maltreatmentin

114d. at 314. 344-51.
1194d. at 314, 335-37, 351-55.

1% xposing this “blindness” to the realities of raderofessor Morrison writes:

This choice of colorblindness reflects a desireatmid facing race in two
different ways. First, it reflects a desire to @vthe painful revelations that may be
lurking in an examination of either racial histavy the current racial disparities in
society. Second, colorblindness advances a fomestl that strikes down racial
classifications without acknowledging what leadte need for such strictures. Euro-
Americans thus choose to blind themselves rattzer thce their past.

Id. at 324 (footnotes omitted)See alsdPowell, supranote 13, at 219 (“It is striking that in
order to avoid any consideration of race, it must be recognized and then ignored.”).

"Seesupranotes 35-43 and accompanying text.

1185eeRegents of the Univ. of Cal. v. Bakké38 U.S. 265, 296 n.36, 301 (1978); City of
Richmond v. J.A. Croson Co., 488 U.S. 469, (198®j)arand Constructors, Inc. v. Pefia, 515
U.S. 200, 223-27 (1995); Grutter v. Bollinger, 589%5. 306, 322-24(2003); PowebBupra
note 6, at 872 n.271.

"9Morrison,supranote 48, at 314-15.
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other words, colorblindness preserves status qumatanequity. Only
whites benefit from such an approach to equatffty.

This approach to equality is embedded in the Csusgffirmative action
jurisprudence, and all of the colorblind themesveeto preserve the status quo.
Indeed, the historick! and definitional myth$® inevitably lead to a doctrinal
narrative of colorblindness and white victimizatidh All of the colorblind themes
share this narrative foundation.

For example, colorblind themes—affirmative actiah riot colorblind®* and
affirmative action is not based on individuals, batracial group$®>—are essentially
statements of colorblind constitutionalism and ¢benplementary doctrine of liberal
individualism. Doctrinally, the Court has eschewaedubstantive, race-conscious
remedial approach for one that obscures the sagmifie of race and rejects history.

Diversity is an aspirational goal with First Ameneimt underpinnings. This is a
significant shortcoming in the eradication of casteDiversity fits squarely within

120ytchinson,supra note 97, at 26-27 (emphasis added) (footnotestedit See also
Hutchinson supranote 7, at 640 (“The Court has deployed a naativwhite victimization
and oppression to justify the application of stectutiny in litigation challenging race-based
affirmative action, which has resulted in the diattiag of policies designed to mitigate racial
subordination.”).

12l5eesupraPart I1.A.1
1225eesupraPart I1.A.2.
125eesupranotes 115, 120 and accompanying text.

124The Court’s race decisions emphasize the propasitiat there is no two-race theory
under the Equal Protection Claus8ee, e.g.Adarand Constructors, Inc. v. Pefd5 U.S.
200, 224 (1995) (“[Alnyperson of whatever race, has the right to demand that an
governmental actor subject to the Constitutionifystiny racial classification subjecting that
person to unequal treatment under the strictestipidcrutiny.”) (emphasis addedjee id.at
235. Thus, any race-conscious remedial approaclubgect to strict scrutiny and must be
justified by a compelling state interest. While @ourt concluded that diversity was such an
interest inGrutter v. Bollinger 539 U.S. 306, 329 (2003), affirmative actiontif siewed as
counterintuitive to the principle of colorblind cgtitutionalism. Diversity, then, serves as a
mediating principle; it is neutral, in one sensecduseveryonecan benefit from difference as
an institutional valuesee id.at 328-33, and it is race-conscious in anotheresdrecause race
can be used as one of many factors in assessingded®s for positions in a law school class.
Id. at 334.

125The Court has consistently embraced liberal indialsm—there is no racial group
theory under the Equal Protection ClauSee Grutter539 U.S. at 326Adarand 515 U.S. at
227. Powellsupranote 6, at 849-55 (critiquing liberal individuatisas unsupported by the
history of the Civil Rights Amendments and the aubjugation principle).

12powell, supranote 6, at 888-906 (arguing that diversity, noteiéimding its positive
attributes, lacks a substantive core, and is tbhezefll-equipped as a doctrinal approach in the
eradication of systemic oppression); Sheila Fosafference and Equality: A Critical
Assessment of the Concept of “Diverdityi993 Ws. L. Rev. 105, 133-35;id. at 138
(critiquing diversity as without substance: “preating the prospective value of diversity on
the inclusion of under-represented “viewpoints” hsoit as an effective tool to promote
equality because it potentially assumes the existef an “essential” minority viewpoint and
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the canon of Rhetorical Neutrality because it iswird-looking and embraces
neutrality to the exclusion of all other substaetivalues. Under the Fourteenth
Amendment, diversity is ahistoricdl, partially acontextual?® and inherently
procedural (rather than substantiV&). The focus is on preliminary access and
inclusion; difference is embraced (rather thandtelication of race based caste).
There is a presumption against content-based dis@tion under the First
Amendment*® Therefore, the content of messages, whetherigalispeech or
racist hate speech, must be ignored to protect ftee flowing ideological
marketplace® This fits nicely with the illusion of neutrality+ace must be ignored
at all costs to preserve colorblind neutrality. n@mt neutrality and colorblindness
are reinforcing doctrinal concepts. Both typestdindness” (to content under the
First Amendment) and to race (under the FourteAmtiendment) lead to the same
result’®*  The First Amendment’s prohibition against coteased discrimination
by the state, as applied to hate speech and cmidrbbnstitutionalism both serve to
preserve the status quo. Deeply rooted systemaaridiination remains undisturbed:
racist messages that ultimately lead to racial dsm@nt and violence are left to be
remedied by “more speech® and colorblindness prohibits any consideration of

ignores the more significant forward-looking vabfancluding formerly excluded individuals
on all levels of society”).

12’seePowell,supranote 6, at 857-60; Michel Rosenfeldffirmative Action, Justice and
Equalities: A Philosophical and Constitutional Apsal, 46 Qdio St. L.J. 845, 898 (1985)
(stating that a historical perspective is neededrialyzing the constitutional legitimacy of
affirmative action plansjgupranote 126 and accompanying tes¢e suprdart II.A.1.

128ere | mean to suggest that “[d]iversity is a matle concept[,]” Powell,supra note
6, at 888, therefore, context is acknowledged acatded by the Court based upon its
perception of how the state action in question éasdwhite interestsSee idat 857-61;see
also supraPart 1.A.2.

12%See supraote 15 and accompanying text.

130CHEMERINSKY, supranote 70, § 11.2.1 at 902 (“The Supreme Court feety has
declared that the very core of the First Amendmsrthat the government cannot regulate
speech based on its content.”). This included Isaech as well.ld. (“The Court has
declared that ‘[clontent-based regulations areypngdively invalid.” (quoting R.A.V. v. City
of St. Paul,505 U.S. 377, 382 (1992)))But seeVirginia v. Black,538 U.S. 343, 361-63
(2003) (holding that the First Amendment does pesmine content-based discrimination and
concluding that Virginia’s ban on cross burningsrié with the intent to intimidate” passed
constitutional muster).

Blpowell, supra note 15, at 21 (discussing that “although ‘fightinvords™ and by
extension racist hate speech “are constitutionadscribable, any ordinance or statute that
addresses such unprotected speech should nevssttirdecontent-neutral.”)SeeR.A.V. v.
City of St. Paul, 505 U.S 377, 391-96 (1992). Tisisa theory of colorblindness as well
because the Court ignores the present day effépiasd discrimination and overprotects racist
hate speech in the name of neutrality.

1325ee Morrison, supra note 48, at 324 n.84 (“There is an uncanny pdral&ween
Oedipus blinding himself after discovering his guiind Euro-Americans’ colorblinding
themselves after making a similar discovery.”).

133\iarjorie Heins,Banning Words: A Comment on “Words That Wqtiri® Harv. C.R.-
C.L.L. Rev. 585, 592 n.39 (1983) (“Tolerating ugly, vicioyzegch is a small but necessary
price to pay for the freedom to advocate socialngkaand justice.”); Nadine Strossen,
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race-conscious remedial approaches designed ticatadhe present day effects of
past discrimination. This is directly attributakite how discrimination is defined.
The definitional mytk** reinforces Rhetorical Neutrality, and, since disimation is

a rare occurrencé: then the remaining critiques ((3) — (8)) of affative action all
focus on “neutral” standards in the distributionsotietal benefits or the impact of
race-conscious remedial efforts on white interests.

Colorblind theme (3) (affirmative action is not bdson merit) is a “neutral”
articulation of white privilegé® While no mention of “race” is made when the
analysis focuses on “merit,” the racial underpign@ould not be clearer—people of
color do not measure up under any quantifiable qoalitative) standart’ so
admitting them will unjustifiably exclude whites whareentitledto take their place
in elite institutions™*® The reference to elite institutions is instruethecause Justice
Scalia noted, during oral argument of tBeutter case, that the issue of fairness
could be resolved by simplgweringthe standards of admission to the University of
Michigan School of Law:

| find it hard to take seriously the State of Migai's contention that
racial diversity is a compelling state interestmpelling enough to

warrant ignoring the Constitution’s prohibition ¢me basis of race. . . .
[T]he problem is a problem of Michigan’s own ciieat that is to say, it

has decided to create an elite law school, it i @inthe best law schools
in the country. Now, it's done this by taking orthe best students with
the best grades and the best SATs or LSATs knowiagthe result of

this will be to exclude to a large degree minositie

It is—it’s not unconstitutional to do that, becaits®—that’s not—not the
purpose of what Michigan did¢but it is the predictable result . .

Regulating Racist Speech on Campus: A Modest Paihos990 DUKE L.J. 484, 493-94
(1990) (“[E]quality will be served most effectiveby continuing to apply traditional, speech-
protective precepts to racist speech, because astrdibeedom of speech ultimately is
necessary to combat racial discriminationIt). at 562-70.

13%See supr@art I1.A.2.

135Through the historical and definitional myths, tBeurt has narrowly defined when
actionable discrimination exists—amorphous “sotigiscrimination” is not enough:

The Supreme Court has repeatedly asserted thgo#ief reducing systemic or
“societal discrimination” is a constitutionally irmpmissible goal for race-conscious
affirmative action. The Court believes that thespit of such a goal would authorize
affirmative action programs that were too vemtd too burdensome on innocent
whites. . . .Therefore, the Court has historically limited rammscious affirmative
action to narrowly tailored remedies foarticularized acts of past discriminatidhat
were supported by reliable legislative, judiciaboiministrative findings.

Giradeau A. SpannThe Dark Side ofsrutter, 21 ©NsT. COMMENT. 221, 229-30 (2004)
(emphasis addedSee suprdarts 11.A.1-2 (discussing the historical and digifonal myths).

136seeRoithmayr, supra note 95, at 214 (“The Court’s opinion @rutter favors white
interests . . . by endorsing and protecting elitzitocracy, despite the fact that meritocratic
admissions standards disproportionately excludécgs of color.”).

137d. at 214-17.
138y,
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Now, considering [Michigan] created this situatidty making that
decision, it then turns around and says, oh, wes llmeompelling state
interest in eliminating this racial imbalance tHate] ourselves have
created.

Now, if Michigan really cares enough about thatiahambalance, why
doesn't it do as many other state law schooldaleer the standardsot
have a flagship elite law school, it solves thebpem*°

This seemingly neutral rationale is breathtakingtsncynicism, for it assumes a
stereotypical view of the abilities of people oflad“’® Under the “neutral”
meritocratic standards, it is “predictable” thabpke of color will not be admitted to
the law school in large numbers. It is also pretdie, under the same twisted
reasoning, that whites will naturally do betterrth@eople of color. So, admission
standards must be “lowered.” The assumption upithgrlJustice Scalia’s query is
buttressed by the historical, definitional, andtohieal myths. His question is
specifically forward-looking (it does not take indocount the present day effects of
generations of fundamentally inadequate schooksystfor people of colofy; there
is no particularized indicia of discrimination pierfed by Blacks here (so “societal
discrimination” is easily ignored and “discrimirai’ is inverted so the focus is on
the impact on white victim¥¥; and the “solution” underlying the question is not

1®Transcript of oral Argument at 30-31, Grutter v.lIBger, 539 U.S. 306 (2003) (No.
02-241) (emphasis added).

14%R0ithmayr,supranote 95, at 214-17 (noting that, among other thittgs Court ignores
the discriminatory impact of purportedly neutralriteeratic standardse(g, the LSAT and
GPA); it forecloses any future challenges to ttgpriportionate impact of such standards; and
it preserves the status quo with only a slight iotpen the white privilege that meritocracy
serves); Susan Sturm & Lani Guinifhe Future of Affirmative Action: Reclaiming the
Innovative Ideal84 CiL. L. REv. 953, 969-97, 1022-34 (1996).

1IpERRRICK A. BELL, Bell, J., Dissentingin WHAT BROWN V BOARD OF EDUCATION
SHouLD HAVE SAID: THE NATION’S TOP LEGAL EXPERTSREWRITE AMERICA’S LANDMARK
CiviL RiGHTs DECISION 185, 187-99 (Jan. 2002) (“dissenting” from the @suholding in
Brown and noting that the opinion fails to address teevasiveness and permanence of
systemic racism).

1425eeRoithmayr, supra note 95, 211-18 (positing that ti@rutter decision privileges
white interests on three levels: (i) the diversigionale focuses on the “added value” that
African American students will bring to white studd€ education; (ii) the opinion endorses
“meritocratic decisionmaking that privileges theraskion of white applicants and excludes
people of color[,]” and (iii) the discriminatory act of traditional admissions standards,
when coupled with the diversity rationale, makesaisier to privilege white students’ interests
over those of historically excluded students ofocpl GRARDEAU A. SPANN, THE LAwW OF
AFFIRMATIVE ACTION: TWENTY-FIVE YEARS OF SUPREME COURT DECISIONS ONRACE AND
ReEMEDIES 190 (2000) (noting that since strict scrutiny applio all race conscious remedial
approaches, “[tlhis has allowed the Supreme Caumbvtalidate affirmative action programs
on the grounds that they are unfair to the whitgontg, even when the white majority has
made a political decision to impose affirmativeiactburdens on itself) (emphasis added).
Thus, the process theory has been inverted—disaredeinsular minorities become whites
who are “victims” of affirmative action.See suprarotes 14-15 and accompanying teQh,
Re-Mappingsupranote 100, at 1323.



852 CLEVELAND STATE LAW REVIEW [Vol. 56:823

neutral (or colorblind) because it implicitly embes white privilege as the guiding
principle in the distribution of societal resources

Colorblind theme (4) (affirmative action leads txial politics) builds upon the
meritocracy concept discussed above, but this therae explicit attempt to prohibit
the use of race in the distribution of benefitc{stal resources). Just as meritocratic
arguments seek to “explain” why there is a “netttablorblind) rationale for the
disproportionate under representation of peopleaddr in elite institutions;® the
racial politics rationale employs “colorblindnesg3 strike down race-conscious
remedies that are inaccurately classified as tbdymt of a racial spoils systéth—
students should not be admitted to law school @nlasis of race alotf& and
benefits should not be distributed in a systenpfocess) skewed toward raée.

Advancing a powerful critique of the racial polgticationale ofCrosonand its
use of the Process Thedfyas a tenet of Equal Protection neutrality, Prafess
Reginald Oh highlights the doctrinal inversion tisaait the center of the decision:

Justice O’Connor flipped Ely’s [Process Theory]itnhead. . . . Justice
O’Connor reasoned that “[tlhe concern that a pitimajority will more

easily act to the disadvantage of a minority based unwarranted
assumptions or incomplete facts would seem to atdlifor, not against
the application of heightened judicial scrutiny.” In other words, under
the facts of this case, wherebéack majority City Council enacted an
ordinance that harmed the interests of Whites smsmgly provide an
economic boon to its black constituents, Justic€ddhor used Ely’'s
political process theory to imply that the whitenaiity in Richmond

were a suspect class who needed the courts tocprit¢erights and

interests from the “racial tyranny” of the new tKamlitical majority*®

1435ee Roithmayr, supra note 95, at 214-17 (critiquing the Court's endorsemof
meritocracy and its use of affirmative action tmiavthe “hard choice” between “academic
excellence” and “the importance of admitting apgfits of color (whose scores are not as
high on measures of excellence[,]” and further mmti that “[ijn this putative dichotomy,
excellence is equated with (disproportionately ehisuccess on the LSAT and in GPAs;
admitting applicants of color is equated with séeiof standards”).

144seeCity of Richmond v. J.A. Croson Co., 488 U.S. 4895-96 (1989) (noting the
racial composition of the City Council of Richmondirginia, the population of the city, and
the fact that Blacks were in the political majorignd applyingstrict scrutinybecause the
political majority could act to disadvantage mimpiiwhite) interests); Fullilove v. Klutznick,
448 U.S. 448, 541-42 (1980) (Stevens, J., dissgnt@®rutter v. Bollinger, 539 U.S. 306, 326
(2003);seePowell,supranote 13, at 239, 249-51.

14%Grutter, 539 U.S. at 329-43 (concluding that race candiesidered, along with other
factors, in a holistic admissions process that ameg all applicants as individuals and does
not insulate applicants from comparison based o@)ra

148Croson 488 U.S. at 495-96see supranote 144 and accompanying text.
147Seesupranote 15 and accompanying text.

1480h, Re-Mapping supra note 100, at 1323 (quotinGroson 488 U.S. at 495-96)
(emphasis added).
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Professor Oh points to the essence of inversion—reder white interests are
“burdened,” then colorblind constitutionalism beasn doctrinally irrelevant.
“Neutrality” gives way to inversion. I&€roson Justice O'Connor uses the Process
Theory to produce a narrative of oppression forteghi This rhetorical myth simply
preserves white privilege. While this appears gty “neutral” on its face (Blacks
and whites should receive the same benefits frami@blind political process), this
is nothing more than a bald assertion of whiteij@ie!*® Because the history of
systemic racial oppression is ignored, it is eastake the next step in reasoning that
African-Americans will become the new “oppressorsThere is a disconcerting
parallel between the racial politics rationale dhd racist rhetoric underlying the
revisionist history of the Reconstruction E?A. Whiteness is equated with
competence and thoughtful policy initiatives foe thenefit of all, while on the other
hand, people of color (specifically, African-Ameaits in this case) are viewed as
legislative buffoons who enact policies for theivroselfish end$3*

This is an interesting rationale because it assutmasAfrican-Americans with
“political power™? will engage in thesameracist practices that have been the
linchpin of white supremacy for over four hundreghgs. One might ask, how can
African-Americans engage in “turnabout” when thayjlyohave access to a small
(perhaps insignificant) piece of the gani&?This question is part and parcel of the
doctrine of inversion—neutrality is employed to olwe the real and enduring
quality of racism.

Another “neutral” critique of affirmative action that it is exploited by middle-
class African-Americans who do not need “prefemntieatment® (colorblind

1493ee id.

150See W.E.B. Du Bols, BLACK RECONSTRUCTION IN AMERICA AN ESSAY TOWARD A
HisTORY OF THE PART WHICH BLACK FOLK PLAYED IN THE ATTEMPT TO RECONSTRUCT
DEMOCRACY IN AMERICA, 1860-1880, 711 (1935).

154d.; seeOh, Re-Mapping supranote 100, at 1325 (referring to Justice Steverssatit
in Fullilove in which he noted that the Congressional Black @Qauganted “a piece of the
action,”and concluding that by applying the sametatical device, Justice O’Connor “use[s]
.. . historical racial discrimination for self-serg purposes” (quoting Fullilove v. Klutznick,
448 U.S. 448, 536 (1980) (Stevens, J., dissenjing)is purpose is the preservation of white
privilege. 1d. at 1325-30 (critiquing how the Court views raoascious remedies as
“turnabout” for centuries of oppression by whitggiast African-Americans (quotingroson
488 U.S. at 524 (Scalia, J., concurring))).

152The Court has been consistently skeptical of Blealtical power when it impacts on
white interests and political strengtBee, e.gMiller v. Johnson515 U.S. 900 (1995); Shaw
v. Reno, 509 U.S. 630 (1993).

1535eeCharles R. Lawrence, llIForward Ace, Multiculturalism, and the Jurisprudenaf
Transformation 47 SaN. L. Rev. 819, 835 (1995) (noting how inter-ethnic conflist a
product of white supremacy and positing that adf@mative approach to equality would
recognize that affirmative action is merely a “fftgover the crumbs thrown from the master’s
table”); Maurice R. DysorRacial Free-Riding on the Coattails of a Dream Defd: Can |
Borrow Your Social Capital? 13 WM. & MARY BILL OF RTs. J. 967, 975 (2005)%ee also
Anthony E. CookThe Death of God in American Pragmatism and RealResurrecting the
Value of Love in Contemporary Jurisprudeng2 G=o. L.J. 1431, 1503 (1994).

1%Recently, Bill Cosby has added fuel to the debatdlack self-sufficiency.Seeluan
WILLIAMS , ENOUGH (2006).
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theme 5). This is the doctrinal analog of theabpolitics and meritocratic critiques.
In a racial spoils system, neutrality is circumwghso that preferential treatment is
dispensed based on race; thus, many undeserviragk)Blecipients receive the
tainted fruit of affirmative actiof> Without any reference of history or context, this
make-weight rationale gains currency. But we sthoubt be confused by this
rationale’s simplistic allure:

[E]ven the most complex measure of class would loiffieulty capturing
all the significant class effects of being borndslan America. One can
measure the racial and income composition of ahheidhood, butwithout
[sic] considering race, there is no way to captine fact that blacks do
not gain the full social benefits of having betbérwhite neighbors. One
can look at the racial composition of schools, ibuinly black students
suffer stereotype threat within those schools,differences between the
schooling process for blacks and whites will beoigl. Stated simply,
the social processes through which the black midties becomes and
remains economically disadvantaged are driven loyraediated through
race. lgnoring race missed the point and distbggesultg>®

It may be pushing the thematic connection too tarstiggest that there are
disconcerting similarities betwedtessys narrative—that there comes a time when
African-Americans should no longer be “special fitegs] of the [law]**"—and the
rhetorical myth of exploitation of affirmative agti by African-Americans. It can be
said, however, that a common thread runs through bationales—Blacks are
receiving a benefit that they do not deserve.

Building upon this formal equality paradigm of juiserts (of course, historical
racism and its present day effects are irrelevané)h colorblind constitutionalists,
like Justice Thomas, argue that affirmative actistigmatizes its intended

1%55ee, e.g.Grutter v. Bollinger, 539 U.S. 306, 369-70 (200Bh¢mas, J., concurring in
part and dissenting in part) (“[N]Jo modern law sshean claim ignorance of the poor
performance of blacks, relatively speaking, on Htasv School Admission Test (LSAT).
Nevertheless, law schools continue to use the aedtthen attempt to ‘correct’ for black
underperformance by using racial discriminatioraghmissions so as to obtain their aesthetic
student body.”);id. at 372 (arguing that students of color are mishetcwhen they attend
elite institutions through the largesse of affirivataction).

158Deborah C. MalamudAffirmative Action: Diversity of Opinions: Affirmiae Action,
Diversity, and the Black Middle Clas$s8 U.CoLo. L. Rev. 939, 992-93 (1997).

1%7See, e.g.The Civil Rights Cased09 U.S. 3, 25 (1883) (“When a man has emerged
from slavery, and by the aid of beneficent legistathas shaken off the inseparable
concomitants of that state, there must be some stathe progress of his elevation when he
takes the rank of a mere citizen, and ceases théapecial favorite of the laws[.]"). This
neutral critique is not of recent vintage. Theas lalways been an attempt to “minimize” the
harm on whites, usually by limiting any race-consisi remedies to particularized harm within
a specific time periodSee, e.g.Grutter, 539 U.S. at 343 (O’Connor, J.) (“We expect that 25
years from now, the use of racial preferencesmiallonger be necessary to further the interest
approved today.”).It is interesting to note that the Court advanaesimilar rationale in the
Civil Rights Casesnly eighteeryears after the Civil War.
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beneficiaries®® Thus, under colorblind theme 6, merit matters,raoe. But this is
an illusory world buttressed by the rhetorical mgfimeutrality. Indeed, the concern
seems to be the reactionwhitesto affirmative action rather than the eradicatién o
caste'® This notion is rooted in liberal individualistfj the Constitution protects
individuals, not groups, and to “single” out mendef a racial group for “special
treatment” is constitutionally illegitimaté? Thus, any “benefits” that racial
minorities receive have a stigmatizing effect oanthand harms whites who had no
part in any discrimination against people of cdfér.Of course, this ignores how
white privilege functions in sociefy®

1%85ee, e.g.Grutter, 539 U.S. at 371-72 (Thomas, J., concurring in pad dissenting in
part); Adarand Constructors, Inc. v. Pefia, 515 @08, 240 (1995) (Thomas, J., concurring
in part and concurring in the judgment) (critiquiafirmative action as a “racial paternalism”
exception to the Fourteenth Amendment); Keith RISWaColor-Blind Racism inGrutter &
Gratz Racism Without Racists Color-Blind Racism andRtesistance of Racial Inequality in
the United State24 B.C.THIRD WORLD L.J. 443, 462-63 (2004) (book review) (“[C]ritic§ o
affirmative action often couch their oppositiontte policy in terms of concern over how
affirmative action makes blacks feel about themslvThe style of color-blind racism, and in
particular, the linguistic tool of projection islutrated by various of Justice Thomas’s
assertions irGrutter . . . . [T]he style of color-blind racism allowsdiriduals to maintain a
color-blind image as they advance positions thapgteate racial inequality and white
privilege. In reality, however, whites are the snveho receive preference based upon their
race because . . . the market is so heavily titlgteir favor.”) (footnotes omitted)ld. at 463.

15%Erwin ChemerinskyMaking Sense of the Affirmative Action Deb&2 CHio N.U. L.
Rev. 1159, 1173 (1996) (“To describe the injury of tekias an argument against affirmative
action is to assume that whites are presumptiveiijled to what they have and that their loss
is a harm to be avoided. The entitlement, howewerst be established in each context and
cannot be assumed.”)

1805eesupranotes 42, 48, 100 and accompanying text.

16l5ee Grutter 539 U.S. at 350 (Thomas, J., concurring in pad dissenting in part)
(“Racial discrimination is not a permissible sautito the self-inflicted wounds of this elitist
admissions policy. . . . The majority upholds theeM_School’s racial discrimination not by
interpreting the people’s Constitution, but by masging to a faddish slogan of the
cognoscenti.”).

%25ee Morrison, supra note 48, at 340-41 (“[Stigma] is a cluster of retht
arguments[FJirst, others see affirmative action diiefaries as inferior; second, the
beneficiaries themselves feel inferior; and thathers will perceive all members of the racial
group as inferior, even if all members of the grarp not beneficiaries of the affirmative
action plan.”) (footnotes omitted); Andrew F. Halab Stephen R. McAllisterAn Analysis of
the Supreme Court’s Reliance on Racial “Stigma”aa€onstitutional Concept in Affirmative
Action Cases2 MicH. J.oF RACE & L. 235, 282 (1997) (discussing the Court’s useaofal
stigma and noting the effect of rhetorical invensand neutrality: “[T]he Court has conferred
constitutional significance on an entirely new istraf stigma. This new ‘racism’ strain is one
in which inferiority is not the ‘mark’ conferred ap the group at issue” where the Fourteenth
Amendment should be employed to eradicate stigatédiz perBrown, “but rather is one
where the issue is perceived past racism of theegfalwnonbeneficiary group (i.e., Whites)”).
So, affirmative action is “illegitimate” and shoute: abandoned becaushiteswill view all
members of the racial group as inferior. The argheject this “other-stigma” rationale:

[t seems at least odd and at most duplicitousassign legal, and especially

constitutional, significance to opinions that othemay hold. Doing so is certainly a

departure from precedent. Also, in the same wat teneficiaries ought to be
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The neutral critique of social engineering (colorbltheme 7) is rooted in liberal
individualism, which is essential to the presemvatof white privilege. That is,
because the Fourteenth Amendment protects indilddp&rsons), not groups, it is
constitutionally impermissible to guarantee resblésed on race. This is another
formulation of the Process Thed¥—the Constitution guarantees equal access, not
equal results. Professor Kathleen Sullivan adwescatoving away from a “sins of
the past” retributive approach to a prospectiveraggh which answers the critiques
of race-based social engineering and unwarrantegh ha innocent whites. She
writes:

Uncovering the Court’s focus on sins of discrimioathelps tell why
both sides have always been left still standinghatend of affirmative
action showdowns in the Court. Trapped in the gigra of sin, the Court
shrinks, even in upholding affirmative action plaffem declaring that
the benefits of building a racially integrated stgifor the future can be
justification enough. . . . And hemmed in by theandary of harm to
innocents that a sin-based rationale inevitablater® the Court continues
to caution, even in upholding affirmative actiohat it is but a necessary
evil. Not surprisingly, affirmative action’'s propents and opponents
both find reason to triumph: its proponents in theclaration of its
necessity; its opponents, in its definition as .ewVhile thus doomed to
partial success, a focus on sins of discriminatisnunderstandable.
Expunging past wrong has an urgency about it thiarojustifications
might not, and that urgency lends force to claihe taffirmative action
serves “compelling” purposes.But as long as whites displaced by
affirmative action are not being subordinated or thasis of their race-
as it is especially clear they are not when whitenthated governments,
unions, or employers choose affirmative action—emgortant purpose
for affirmative action should be justification ergbu Such a purpose may

considered the primary authorities on whether they stigmatized, the controlling
type of stigma ought to be that experienced by ficiages themselves, not that
experienced by others. |If all that is requiredinwalidate a program is others’
disfavor, then the program’s opponents have an a&yindeed. . . . It seems a novel
proposition that the opinions of those “others” @idobe considered determinative or
even germane as to whether the classificationristitationally valid.

Id. at 277 (footnotes omitted).

1835ee supraotes 136-42 and accompanying text.

1845ee supranote 15 and accompanying text. On some level Ptioeess Theory is not
much help in eradicating systemic racism becauiseptemised on the illegitimacy of judicial
review (the problem of counter-majoritanism), amdpiesumes that the process generally
works well without acknowledging the significanbptem of liberal individualism.See, e.g.
Erin E. Byrnes, NotelUnmasking White Privilege to Expose the Fallacy\fite Innocence:
Using a Theory of Moral Correlativity to Make thee for Affirmative Action Programs in
Education 41 Ariz. L. Rev. 535, 558 (1999) (“Further complicating the sdexhlwhite
innocence claim is liberalism’s focus on the indisal. . . . So long as dominance, and the
benefits flowing therefrom, remain invisible to w8, white society can continue to enjoy the
rights and privileges that are conferred by thagial identity while staunchly opposing the
allocation of rights to blacks under redistributairmative action theories. And all of this
can be achieved while whites maintain the cloakefitocracy and strict equality.”).
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look forward as well as back. Looking forward doext forget sins of
discrimination; it just sees them as less in neddremedy than
redemptiont®

There are certainly doctrinal limitations to theviard-looking approack? but
Professor Sullivan pinpoints the interrelatednddh@ social engineering and burden
on innocent whites’ rationales of the dismantlemehgffirmative action. Rather
than neutralizing (or turning inside out) substemticonceptions of equality, the
rhetorical move away from perpetrator, victim, aid means that discrimination is
not particularized. ThaNashington v. Davidntent requirement is abandoned
because it selectively privileges white reversecrifisination claims over those of
people of colot®’

Finally, under colorblind theme 8, a consciousmagitis made to minimize the
impact on white majoritarian interest8. This is a doctrinal signpost of the Court’s
race jurisprudence. Indeed, the possibility of alhencompassing, substantive
approach to the eradication of systemic racism ngdeumined by the Court’s
insistence on particularized discrimination. Ofteres, there is no injury to whites.
As Professor Erwin Chemerinsky observes:

[1t should be noted that affirmative action does m all circumstances

injure others. For example, if affirmative actidakes the form of

aggressive advertisement of positions in minordgnmunities and active
recruitment of minority applicants, it is difficulb see how any one can
claim an injury deserving of consideration. . . .

Moreover, in matters such as employment, educatiwngovernment

contracting, benefiting minorities inevitably meansking away

something from whites. To describe the injury dfites as an argument
against affirmative action is to assume that whid@e presumptively
entitled to what they have and that their lossfisuan to be avoidetf®

The claim of white privilege or entitlement is redtin the underlying myths of
Rhetorical Neutrality/® and racist stereotypé®. It is an easy step to ignore the real
injury to oppressed people of color when they d@racterized as debased and lazy.
These labels were applied quite openly in our Nésgicordid racial past, but now

18%athleen M. SullivanSins of Discrimination: Last Term’s Affirmative it Cases
100 Harv. L. Rev. 78, 98 (1986) (emphasis added).

15%powell, supranote 13, at 234-60.

187SeesupraSection 11.A.2;see also supraotes 98-107 and accompanying text.
1%85eesupraSection 11.A.2;see also supraotes 98-107 and accompanying text.
189Chemerinskysupranote 159, at 1173.

1"5eesupraSection I1.A

1"IRoss,supranote 41, at 314-15 (discussing the rhetoric of gemze and how it is based
on the stereotypical depictions of blacks as thefited taker,” an undeserving person who
reaps the benefits of affirmative action and “[tJlezy black [who] seeks and takes the
unearned advantages of affirmative action.”). Eh&ereotypes function, on some level, as a
product of unconscious racisrd. at 313-14.
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they are part and parcel of an intricate set oflicitpunderstandings about people of
color!™
Several distinct conceptual propositions emergm fRhetorical Neutrality:

1. The reinforcing myths (historical, definitional, dn rhetorical)
underlying Rhetorical Neutrality all serve to invéedrock Fourteenth
Amendment principles so that the maintenance ofenpiivilege is the
touchstone of the Court’s race jurisprudetiée.

2. The historical myth constitutionalizes liberal imdiualism so that
history is not the collective experience of an @gsed peoplE? but
simply the colorblind admonition that the FourtdenAmendment
protects (individuals), not racial groups. The iCivar Amendments
are recast as merely articulations of the antediffitiation principlé’®

3. Building upon colorblind neutrality and liberal in@ualism, the
definitional myth defines discrimination so narrgwhat whites become
the new “discrete and insular minorit[y]” (systenappression against
African-Americans and people of color is so amorghthat it cannot be
specifically identified (or remedied), and indivalized reverse
discrimination claims are presumptively vali®.

4. The rhetorical myth, with its varying colorblinditiques of affirmative
action, serves to constitutitonalize formalizedions of equality so that
substantive equality’ becomes, at best, a secondary consideration when
compared to the cognizable “burden” on innocentedii®

5. The Process Theofy? rather than providing a rationale for principled
judicial review, becomes a justification for leayientrenched systems
of discrimination in placé®

1"2professor Charles Lawrence refers to this as “usmions racism.” SeeCharles R.
Lawrence IlI,The Id, the Ego, and Equal protection: Reckoninipwinconscious Racis39
STAN. L. REV. 317,333(1987); Rosssupranote 171, at 313-15.

1”5ee supraote 95 and accompanying text

1SeeduaN F. PEREA, ET AL., RACE AND RACES. CASES AND RESOURCES FOR ADIVERSE
AMERICA 5-50(2000).

1See supraotes 35-43 and accompanying text.

1"%United States v. Carolene Products, Co., 304 U4g, 153 n.4 (1938); Hutchinson,
supranote 97, at 30; Rossupranote 41, at 313Re-Mapping supranote 100, at 132%ee
supranotes 143-53 and accompanying text.

"powell, supranote 6, at 846-70.

1780h, Re-Mapping supranote 100, at 1322-23; Roithmayypranote 95, at 211see
supranotes 164-71 and accompanying text.

1"%Seesupranote 15.

1800h, Re-Mappingsupranote 100, at 1322-23.
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6. These narrow conceptions are the foundation of @uart's race
jurisprudence. The disconcerting conclusion ist theen when the
Court reaches a “good” result in decisions IBakkeand Grutter, there

is “something missing*

B. Justice O’'Connor’s Doctrinal Approach

Without question, Justice O’Connor is the jurispmtial architect of the Court’s
postBakkeaffirmative actionjurisprudencé® She has been widely hailed as the
“center of the [Clourt][,]"®® a justice who adopted a moderate approach inviespl
difficult societal problem$®* This moderate approach extends to Justice O’Qsino
unique brand of colorblind constitutionalism. Whéwer brand of colorblind
jurisprudence is placed alongside that of JustitenTas’ literal (absolute) colorblind
constitutionalism, it is clear that neither docatimpproach holds much promise for
people of color. Both, in varying ways, maintaihit& privilege.

Conceptually, Justices O’Connor and Thomas offerctréfmlly distinct
approaches to neutrality. On the one hand, Jugicgonnor adopts a hybrid
colorblind approach and uses race selectifelthat is, race is viewed prospectively

18l5eeWalsh,supranote 158, at 465-66 (“The Court’s reluctance wogmize the scope
of racial inequality, and its insistence on coughits decisions in race-blind terms, assures
wide-spread public approval and, unfortunatelyuess blacks a second-class status.”). This
public approval oftentimes translates into statéobanitiatives, framed in rhetorically neutral
terms, to prohibit the use of race in all publiccid®nmaking. See, e.g.Jodi Miller,
“Democracy In Free Fall: The Use of Ballot Initiatives to Dismantle StapmSsored
Affirmative Action Programsl999 ANN. Surv. Am. L. 1, 1-2 (“In 1996, California citizens
approved . . . Proposition 209, by 54% of the votgwo years later, the citizens of
Washington passed an identical measure, Initi2d@, by 58%. Both of these initiatives
were put on the ballot after their proponents gathethe requisite number of citizen
signatures.”); Tamar LewinColleges Regroup After Voters Ban Race Preferendes.
TIMES, Jan. 26, 2007, at A1l (“Currently four states wiighly ranked public universities—
California, Florida, Michigan and Washington—forhidcial preferences, either because of
ballot propositions or decisions by elected offiaTexas banned affirmative action for seven
years. The University of Texas resumed consideradf race after the 2003 United States
Supreme Court ruling.”).

182 inda GreenhouseConsistently, A Pivotal Role Groundbreaking Justiteld Balance
of Power N.Y. TIMES, July 2, 2005, at Al. (“Just two years ago, she evtbe opinion for the
5-to-4 majority that upheld affirmative action iniversity admissions. Earlier, in a series of
decisions interpreting the Constitution’s guarartttequal protection, she led or joined 5-to-4
majorities that viewed with great suspicion goveeninpolicies that took account of race in
federal contracting, employment and electoral tedt&g.”).

834,

18%3ennifer R. ByrneToward a Colorblind Constitution: Justice O’Connsiarrowing of
Affirmative Action42 S. LouisU.L. J. 619, 619 (1998).

1855ee Adarand Constructors, Inc.. v. Pefia, 515 U.S. 207, (1995) (O'Connor, J.)
(“[W]e wish to dispel the notion that strict scmutiis ‘strict in theory, but fatal in fact[,],” ah
noting that race-conscious remedies are permissilblen they satisfy a compelling state
interest and are narrowly tailored (quoting Fulldov. Klutznick, 448 U.S. 448, 519 (1980)
(Marshall, J., concurring))supranote 95 and accompanying text.
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as one of many components of diversity (a neutndl malleable termj® and as a
justification for “burdening” white interest§’ On the other hand, Justice Thomas
adopts a pure colorblind approach—race is nevevaglt because any reference to
race has stigmatizing effecf§. Both justices reject a remedial or redistributive
justice approach, ignoring the anti-caste and suthierdination principles and
focusing on neutrality. What is revealing abouthbapproaches is that neither
approach addresses the systemic nature of racldms. is because there is common
agreement on the concept of liberal individualiét Substantive equalit§® has no
place in the Court’s race jurisprudence.

Essentially, the Court’s race jurisprudence, assitated by Justice O’Connor’s
affirmative action opinions, is a paradigmatic epdenof what Professor Derrick
Bell terms interest convergent®:

The law school decision [iGrutter], in particular Justice O’Connor’s
opinion is a prime example of interest-convergancaction.

... O’Connor has usually been an opponent ofraéftive action . . .

O’Connor’s affirmative action jurisprudence illustes her negative
attitude to racial preferences and racial classifims. She has repeatedly
pronounced her concern about how affirmative acfitans may affect
whites.  She is worried about “trammelling] on theterests of
nonminority employees.” Given these concernss isurprising that she
supported the law school's diversity-oriented aciniss policy. She
evidently viewed it as &#enefitand not a burden to nonminorities. In
addition, it was a boost to a wide range of corfmm@nd institutional
entities with which she identifi¢$?

The Court never adopts a substantive approachce; the concern is not the
eradication of caste under the Fourteenth Amendme&he unifying theme imll of
its race decisions is either the accommodation bitewinterests through neutral
rhetoric®® or the outright preservation of white privilefjé. Rhetorical Neutrality,

188powell, supranote 6, at 88%upranote 128 and accompanying text.

18’See supranotes 135-42 and accompanying tesee supra notes 86-98 and
accompanying text.

1%85ee supramotes 158-62 and accompanying text.
18%5eesupranote 164.

199 owell, supranote 6, at 846-75; Hutchinsosypranote 7, at 682-700 (articulating a
substantive, transformative theory of the Fourteeékrhendment that would give deference to
state legislative approaches designed to eradieate).

1915 ENT COVENANTS, supra note 76, at 149-55 (discussing Justice O’Connor’s
affirmative action opinions and noting the limitese of race in those opinions).

192d. at 149-51 (quoting Juan Tarple%, Comment on Justice O'Connor's Quest for
Power and its Impact on African American Weal88 S.C.L. Rev. 117, 119 (2001)
(alteration in original) (emphasis added).

19%5eesupraSection IL.A.
19Roithmayr,supranote 95, at 198-208.
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with its underlying myths, serves to reinforce whiprivilege and to provide
justifications (or some “legitimacy”) when theseerests are impacted by race-
conscious remedies for African-Americans (or otheople of color). The Court's
decisions read like tepid defenses of some ill-selVipolicy initiative rather than a
powerful endorsement of the Fourteenth Amendmeaut’s-subjugation principle.
Justice O’Connor’s uniform doctrinal approach iwWygant Croson Metro-
Broadcasting and Adarand illustrates how Rhetorical Neutrality is the dacat
linchpin of colorblind constitutionalism.

Justice O’Connor incorporates race into her colodblapproach to the
Fourteenth Amendment, but only if it does not sabstely impact white interests
and can be explained in a broader context as afibaaeall. This is interest
convergencé® Thus, where the case involves some distributibaro economic
benefit premised on race, the state action is wea& unconstitutiond?® While
Grutter is rooted in the broad First Amendment principle diversity, Justice
O’Connor, while acknowledging the impact on whiteterests® nevertheless
concludes that the state action is permissible sz can be explained isward-
looking and limited in scope®® By contrast, Justice Thomas rejects this benefit-
burden distinction as unconstitutional; it is mgrah impermissible device for state-
created “racial aesthetic®® The injury is the same because race is usedssity
and categorize individuals based on r&eThis explains Justice O’Connor’s and
Justice Thomas’ doctrinal approaches Gnutter. Their approaches overlap in
Grutter because both are rooted in colorblind constitutisnato varying degrees.
In direct contrast to her modified colorblind catgtonalism inGrutter,** Justice

19551LENT COVENANTS, supranote 76, at 149-55.

19%5ee, e.gWygant v. Jackson Bd. of Edud76 U.S. 267, 270, 284 (1986) (invalidating
a race-based layoff system agreed upon by the dacktichigan Board of Education and the
teacher’s union); City of Richmond v. J.A. Croson.C488 U.S. 469, 476, 505 (1989)
(applying strict scrutiny to invalidate a minorkysiness enterprise (“MBE”) program enacted
by the City of Richmond and patterned after a fadprogram that had previously passed
constitutional muster ifullilove); AdarandConstructors, Co. v. Pefia, 515 U.S. 200, 204-10,
227 (1995) (invalidating a federal disadvantagesiress enterprise (“DBE”) program, which
used race as a factor in the distribution of ca$raconcluding that strict scrutiny applied to
local, state, and federal race-conscious initiajive

Y97Grutter v. Bollinger, 539 U.S 306, 342 (O’Connor) {plurality opinion) (“The
requirement that all race-conscious admissionsrpmg have a termination point ‘assure[s]
all citizens that the deviation from the norm ofiabtreatment of all racial and ethnic groups
is a temporary matter, a measure taken in thecsenfithe goal of equality itself.” (quoting
City of Richmond v. J.A. Croson Co., 488 U.S. 4690 (1989))).

198, at 341-43.

199d. at 355 (Thomas, J. concurring in part and dissgritirpart). See idat 354 n.3, 354-
62 (critiquing the Court pursuit of “racial aestieet in violation of the Equal Protection
Clause).

29d.

2Grutter, 539 U.S. at 326-27 (O’Connor, J.) (in analyziage-based remedial measures,
strict scrutiny is not always fatal and context tee).
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Thomas becomes a “[C]ritical [R]ace [T]heorf8t” by focusing on the racial
liberation rhetoric of Frederick Douglass. He utgs rhetoric to neutralize race; he
repositions Frederick Douglass in the Black hist@lrcanon. The next section of the
Article briefly traces Justice O’Connor’s jurispernite fromWygantto Grutter and
offers a contrast to Justice Thomas’ Inverted €altRace Theory.

1. Wygant Rejection of the Role Model Theory

“In Wygant v. Jackson Board of Educati@hthe Court analyzed a race-based
layoff system agreed upon in the collective bargainagreement between the
Jackson, Michigan Board of Education and the JatkEducation Association
(teacher’'s union), the Court concluded that suctsyatem is constitutionally
invalid . .. .®**  While acknowledging that “there has been sericasial
discrimination in this country[,]” the Court nevieeless held that societal
discrimination was too amorphous to remedy, pdaity when the remedial impact
would be on innocent (white) peopfé. “In the absence of particularized findings, a
court could uphold remedies that are ageless inithach into the past, and timeless
in their ability to affect the future?®

Justice O’Connor joined the plurality opinion Wyganf and her concurrence
focused on several propositions that are based@tidRcal Neutrality: concern with
innocent white interest¥; societal discrimination, in the absence of idéttle
discrimination by the state itself, is not congtidnally cognizabl&® and the role
model theory of diversity is not sufficiently conliieg to pass constitutional
muster’®® To Justice O’Connor, the plan was not sufficigmthrrowly-tailored as
there was no discernible harm to the minority stiislgor minority teacherg)?
“The plan inWygantwould displace nonminority teachers with greatarigrity ‘in

202Guy-Uriel E. CharlesColored Speech: Cross Burnings, Epistemics, and thenph of
the Crits? 93 Geo. L.J. 575, 577 (2005).

20%76 U.S. 267 (1986).
24powell,supranote 13, at 241.
23\ygant 476 U.S. at 276.
208,

20%d. at 287 (O’Connor, J., concurring in part and coriogrin the judgment) (“[A]
public employer, consistent with the Constitutionay undertake an affirmative action
program which is designed to further a legitimamedial purpose and which implements that
purpose by means that do not impose disproportohatm on the interests, or unnecessarily
trammel the rights, of innocent individuals dirgcéind adversely affected by a plan’s racial
preference.”).

208, at 288.
209qd. at 287.

29ygant 476 U.S. at 294 (O'Connor, J., concurring in pand concurring in the
judgment) (“The disparity between the percentagenimiorities on the teaching staff and the
percentage of minorities in the student body isprobative of employment discrimination; it
is only when it is established that the availapilif minorities in the relevant labor pool
substantially exceeded those hired that one may drainference of deliberate discrimination
in employment.”).
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order to retain minority teachers with less sehyofi?** This doomed the plan to
constitutional oblivion; it was too arbitrary irsiteach without constraining its broad
impact. Indeed, if a white teacher (like Wendy \&yt) was going to be laid off,
there had to be a more compelling reason than reeceetal discrimination or
providing role models to minority studerit$. The layoffs would impact white or
Black teachers (the students would not be displanedny way, as they would
simply have a white teacher because the race-b@dedtion plan was rejected).
Thus, a hiring goal that was tied to the percentafgeinority school students, and
not the percentage of qualified minority teacheras constitutionally overbro&df
There was no particularized injury with respectmmority teachers; the retention
plan was, in effect, a race-based “windfall” fornmiity school teachers with less
seniority than white school teachers. “Because lélyeff provision . . . acts to
maintain levels of minority hiring that have noatbn to remedying employment
discrimination, it cannot be adjudged ‘narrowlyldeed’ to effectuate its asserted
remedial purpose®*

Justice O’Connor’s approach is ahistorifalbecause it ignores substantive
allegations of systemic racism and decades of Hast, first fired” practices which
resulted in a “substantial underrepresentation ofonity teachers?!® A striking
illustration of inversion lies in the fact that,rélugh Justice O’Connor’'s use of
neutral colorblind rhetoric, a collective bargamiagreement, negotiated between
the Board and the teachers’ union, is transformed & reverse discrimination
claim?'” Because of the overemphasis on the protectionhite interests, Justice
O’Connor’s concurrence short circuits a meaningfiiémpt, by all of the relevant
stakeholders, to ensure diversity through a nematiplar®® Rejecting Justice

2Upowell, supranote 13, at 241 (quoting/ygant 476 U.S. at 282).

21Anygant 476 U.S. at 288-94 (O'Connor, J., concurring artpand concurring in the
judgment).

213, at 294.
244,

2SeesupraSection I1.A.1

2%\ygant 496 U.S. at 298, 306 (Marshall, J., dissentimg.Justice Marshall notes:
[T]he Board’s obligation to integrate its facultpudd not have been fulfilled

meaningfully as long as layoffs continued to eliatenthe last hired [minority school

teachers] . . . . In addition, qualified minorigathers from other States were reluctant

to uproot their lives and move to Michigan with@uty promise of protection from

imminent layoff. The testimony suggests that theklof some layoff protection

would have crippled the efforts to recruit minorépplicants. Adjustment of the

layoff hierarchy under these circumstances wascagsary corollary of an affirmative

hiring policy.

Id. at 307 (internal citations omitted).
273ustice Marshall rejects this doctrinal switch is tissent: “There is also no occasion

here to resolve whether a white worker may be reguio give up his or her job in order to be
replaced by a black worker Id. at 300.

2184, at 296 (Marshall, J., dissenting) (“[A] public elmper, with the full agreement of its
employees, should be permitted to preserve thefitene a legitimate and constitutional
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O’Connor’s reasoning, Justice Marshall's dissemthlights the fact that this is a
negotiated burden with an impact on all stakehatder

When an elected school board and a teachers’ woilbectively bargain a
layoff provision designed to preserve the effectsaovalid minority
recruitment plan by apportioning layoffs betweerm tacial groups, as a
result of a settlement achieved under the ausmit@ssupervisory state
agency charged with protecting the civil rights aif citizens, that
provision should not be upset by this Court on tiartgonal grounds™

Here, “the white majority has made a political dém to impose affirmative
action burdens on itself?® This is a step forward and should be viewed
deferentially by the Court. In other words, thditimal process has functioned not to
impede rights but to guarantee inclusion. Thersomething decidedly counter-
majoritariaf®* when the Court overturns an agreement reachedllbgoacerned
parties. The Court discredits the decision of gredominantly white union
membershif® and holds the plan unconstitutional. The fact thestice O’Connor
embraces this approach leads to a compelling incityg—she appears to construct
different conceptions of diversity based uponitgact on white$*® Moreover, she
rejects the contextual, forward-looking analysiattilshe would later employ in
Grutter?2?*

Doctrinally, there is no discernible distinction tlween Justice O’Connor’s
rejection of the role model (diversity) rationafeWygant®® and her endorsement of
critical mass diversity itGrutter*® The “bright line” betweeWygantand Grutter
appears to be that Wygant there is a concrete injury on innocent whitésyhile in
Grutter, any burden can be explained in terms of a broattutional benefit to
all?*® 1t is easier to frameGrutter as a First Amendment case—everyone is
competing to “get in,” and the law school, in itsademic judgment, can admit or

affirmative-action hiring plan even while reduciitg work force.”); see alsad. at 309-12
(Marshall, J., dissenting).

2194d. at 312 (Marshall, J., dissenting).
2295eeSPANN, supranote 142, at 190.
22l5eesupranote 15 and accompanying text.

222\ygant 476 U.S. at 299 (Marshall, J., dissenting) (stathe Union was “at least 80%”
white).

22)5eesupranote 95 and accompanying discussion.
24Grutter, 539 U.S. at 336-43 (O’Connor, J.).

22%\ygant 476 U.S. at 288 (O’'Connor, J. concurring in pand concurring in the
judgment).

226Grutter, 539 U.S. at 335-36 (O’'Connor, J.)

2hnygant 476 U.S. at 294 (O’Connor, J., concurring in pamtd aoncurring in the
judgment).

22&Grutter, 539 U.S. at 332-33 (O’Connor, J.).
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deny students based upon a holistic review of tles to ensure diversit{’ Race
is one of many factors in this process. On themltand, inWygant race is the sole
criterion that determines who is laid off or A&t. For Justice O’Connor, this burden
is too great for non-minority teachers in the aloseof an injury. Since there is no
“injury” to remedy inWygant it is unconstitutional to impose a burden on icentt
non-minority school teachers. This reasoning msishe essential point that, in
education, context mattef¥. Just as it is important for students in a lawostitlass
to receive a variety of viewpoints from people dfraces in the marketplace of
ideas, so too is it important that, in the pipelitat is the entry point to this
marketplace, students interact on a day-to-daysbaih teachers who come from
different racial and experiential backgrounds. r&itypes are eradicated in both
contexts by those who have been previously excludethis public purpose
transcends any “harm” to innocent parf&s. There is afuture benefit to the
students®

This future benefit is unpersuasive to Justice @@y because the hiring goal
impermissibly focuses on the connection betweenoritin students and minority
teachers, noteligible teachers who have been discriminated agdihst.The
discrimination, then, is merely societal in originThis narrow definition of
discrimination serves as the doctrinal foundatiordastice O’Connor’s decision in
Croson.

2. Croson Particularized Discrimination and Racial Politics

While the Rehnquist Court is known for shifting pwirom Congress to the
states under its New Federalism jurisprudéeftit,is striking that Justice O’Connor

229d. at 336-43 (noting that the law school admissiorsg@m does not unduly harm
white applicants).

BY\vygant 476 U.S. at 294 (O’Connor, J., concurring in pand concurring in the
judgment) (noting that the plan was not narrowliptad because it was a race-based retention
program for less senior minority teachers in theeale of a remedial purpose).

Blgee, e.gGrutter, 539 U.S. at 327 (O'Connor, J.) (“Context mattersemireviewing
race-based governmental action under the Equat&ion Clause.”).

B25eeWygant 476 U.S. at 317-320 (Stevens, J., dissenting). eflpsupra note 13, at
244 (“Obviously, there would be a burden placedwhites; however, Justice Stevens defined
this burden as a future benefit defined in the jguiditerest.”). This approach moves away
from “sins of the past,”see suprarote 175 and accompanying text) and focuses ofuthee.
SeePowell,supranote 13, at 244-45.

B3\ygant 476 U.S. at 313 (Stevens, J., dissenting).

#4c 1. City of Richmond v. J.A. Croson Co., 488 U.S. 4601-03 (1989) (emphasizing
that “where special qualifications are necessdrg, relevant statistical pool for purposes of
demonstrating discriminatory exclusion must be thenber of minoritiesqualified to
undertake the particular task”) (emphasis added).

Zgeegenerally MARK TUSHNET, A COURT DIVIDED: THE REHNQUIST COURT AND THE
FUTURE OFCONSTITUTIONAL LAW 249-78 (2006) (addressing the Rehnquist Courtisraism
revolution).
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turns this concept on its head when she summagjbcts the City of Richmond’s
minority business enterprise (“MBE”) prografi:

Crosonis a particularly devastating opinion because tloair€ for the
first time, adopted a strict scrutiny standard thatrowly constrains
governmental power. In many waySrosonis the mirror image of
Fullilove [a federal MBE program that was upheld by the Qoubuit the
Court here began the doctrinal course that inelyitédd to Adarand—
colorblind constitutionalism displaced constitutbmnalysis of caste. In
a 6-3 opinion, Justice O’Connor . . . invalidatée City of Richmond’s
Minority Business Enterprise (MBE) program. Spieaifly, Justice
O’Connor rejected the five factual predicates ulyiey the City of
Richmond’s MBE program: (i) the ordinance was reiaeth naturé®’,
(i) there was ample evidence of past discrimoratin the construction
industry®® (i) minority businesses received 0.67% of primentracts
from the city while minorities constituted 50% bktcity’s populatiof?®,
(iv) there were only a small number of minority taetors in local and
state contractors’ associatiéfsand (v) in 1977, Congress had made a
determination that the effects of past discrimmmatistiffed MBEs

nationally?*

What is striking about Justice O’Connor’'s summagjection of each of the
factual predicaté® is how race is manipulated—colorblindness is fféd on and
off” to reach a particular restfi® In rapid succession, the Court concludes that: th
City of Richmond did not demonstrate a compellintgiiest in its use of race to
apportion contract; past societal discrimination is too amorphousdmedy*;
there must be identifiable discrimination by théydfor state) itseff®, and that,
consistent withWashington v. Davjst would be impermissible to constitutionalize
an unmeasurable claim that cannot be connectedspeeific discriminatory entity
(or perpetrator§¥’

23%0f course,Croson precedes the jurisprudential revolution referrecabove, but it is
instructive because it ultimately leads to Just@€onnor’s opinion inAdarandin 1995,
which is squarely within this period.

Z’powell, supranote 13, at 247accord Croson488 U.S. at 499.
Z¥powell,supranote 13, at 247accord Croson488 U.S. at 499.
Z%owell,supranote 13, at 247accord Croson488 U.S. at 499.
24%owell,supranote 13, at 247accord Croson488 U.S. at 499.
2powell,supranote 13, at 247accord Croson488 U.S. at 499.
24%powell, supranote 13, at 248-49.

24%5eesupranotes 89-100 and accompanying text.

#4Croson 488 U.S. at 500.

*9d. at 497.

248,

247d. at 505-07.
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Critiquing the rhetorical devices employed by theuf, Professor Patricia J.
Williams illustrates how Rhetorical Neutrality furens to make substantive claims
of systemic oppression merely illusory. Unpackihg misleading neutrality of
Justice O’Connor'sCroson decision, Professor Williams notes how Justice
O’Connor’s choice of terms sets up an arbitrary gamth competing racial claims
that are “inherently unmeasurablé®

Professor Williams concludes that:

These themes are reiterated throughout the opini@ucietal

discrimination is “too amorphous”; racial goals dmbeled “unyielding”;

goals are labeled “quotas”; statistics are rendéigeheralizations”;

testimony becomes mere “recitation”; legislativergmse and action
become “mere legislative assurances of good imtefitand lower-court

opinion is just “blind judicial deference[.]” Thedjectival dismissiveness
alone is sufficient to hypnotize the reader intolidwing that the

“assumption that white prime contractors simplylwibt hire minority

persons is completely unsupportétf.”

Crosonis anything but a neutral decision. The rhetdri@ndiwork of Justice
O’Connor erases any trace of “discrimination” andgerves white interests. Not
only is a thirty percent “quota” too much of a “den” on white contractors’
interests in the marketplace, this quota is unstpdoby any evidence of
discrimination®®® The Court literally ignores documented evidenoempiled by
Congress, which clearly established the existen€ewme-ranging national
discriminatory patterns with particularized impanot state and local construction
marketplace$* This was not enough to support the MBE prograiroson then, is
a paradigmatic example of Rhetorical Neutralityistbry is ignored (it is ironic that
the former seat of the Confederacy is taking stapseradicate caste in its
construction industry, and the Court views this pgkally)®®% discrimination is
defined out of existené€; and the literal rhetoric of “equality” is used ittvert the
anti-subjugation and anti-caste principles inta-differentiation principles premised
on the preservation of white privilegé.

After making discrimination “vanish,” the colorbtintheme of racial politi¢&®
gains currency, because, if discrimination doesexast, then a political majority
should not enrich itself by conferring benefits dédhon race. This is contrary to

2%pptRICIA J. WILLIAMS , THE ALCHEMY OF RACE AND RIGHTS 105 (1991) (quoting
Croson 488 U.S. at 506).

249d. at105-06 (quotingCroson 488 U.S. 492, 497, 499, 500-01).
0. at 106.

Bl5eeCroson 488 U.S. at 504 (ignoring Congress’ findingButseeCroson 488 U.S. at
528-61 (Marshall, J., dissenting) (recognizing Gesg’s findings of discrimination).

%24, at 528-36 (Marshall, J., dissentinggesupraPart I.A.1.
B35eesupraPart I1.A.2.
B4SeesupraPart 11.A.3;supranote 35 and accompanying discussion.

Z5pgain, the underlying myths of Rhetorical Neutsalieinforce each other, so that the
MBE program inCrosonappears to be “racist,” rather than remedBg¢esupraPart Il.A.
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“equality.” “It seems an extraordinarily narroweusf equality, when it excludes
from consideration so much clear inequalf}?” Just one term later, Justice
O’Connor moves to an even narrower definition ofuady in her Metro
Broadcastingdissent—the normative concept of diversity is matafed so that its
core First Amendment underpinning is replaced bwatwhustice O’Connor refers to
as base racial stereotypifig. Justice O’Connor does not treat the factsvieftro
Broadcastingas arising under the First Amendment. Thus, suibise access to the
broadcast airwaves is ignored by Justice O’'Conmmabse this case does not “fit”
within the First Amendment diversity model she wbudter endorse irGrutter.
This explains the doctrinal unevenness of manyef@ourt’s decisions on raég.

3. Metro BroadcastingDiversity in the Marketplace?

In what would be his last opinion for the Courtstice Brennan authored a 5-4
decision upholding the use of race in awarding ticaat licenses under an FCC

policy:

[Alpplicants for broadcast licenses alleged thatCF@olicies favoring
minority firms violated the equal protection compah of the Fifth
Amendment. Under one policy, the FCC considerenhdnity ownership
as one factor in comparative proceedings for neenkes.” Under the
other “distress sale” policy, an exception was tm@do the general rule
that “a licensee whose qualifications to hold aableast license [came]
into question may not assign or transfer that Keemntil the FCC
resolved its doubts in a noncomparative hearingThe exception
“allowed a broadcaster . . . whose renewal apjdindtas been designated
for hearing, to assign the license to an FCC-apgtowminority
enterprise>

Rejecting colorblind constitutionalism, Rhetoriddutrality, and its underlying
myths, Justice Brennan makes a bright line disbncbetween benign and malign
race-based remedial measditshe adopts a deferential approach based upon the

Z8\iLLIAMS , supranote 248, at 106. This is an inversion of thecBss Theory.See
Oh, Re-Mapping supranote 100, at 1323%ee generally\Powell, supranote 13, at 199-220,
242-43 (discussing the myth of colorblindnes§ee alssupranote 15 and accompanying
text.

7seeMetro Broad. Inc. v. FCC, 497 U.S. 547, 603-049)9(O’Connor, J., dissenting).

28t should be noted that Justice Stevens has takermaced approach on issues of race.
“Justice Stevens was the only Justice to join tidginent of the Court iCroson and the
majority opinion inMetro Broadcasting]” T. Alexander Aleinikoff, A Case for Race-
Consciousnes®1 @Lum. L. Rev. 1060, 1061 n.10 (1991). Justice Stevens alsedisd in
Fulllove; he draws a bright line between governmental actibat can be deemed
impermissible racial patronag€roson and Fullilove), and permissible state action that is
forward-looking and based on race (“broadcast ditr in Metro Broadcasting See
generallyPowell, supranote 13, at 234-60 (discussing the jurispruderfciustice Stevens);
SPANN, supranote 142, at 48.

B%owell,supranote 13, at 256 (quotingetro Broad, 497 U.S. at 556-57).
#9Metro Broad, 497 U.S. at 564-65 & n.12.



2008] RHETORICAL NEUTRALITY 869

expertise and institutional competence of the Cesgiand FCE", and he explicitly
uses middle-tier scrutiny to evaluate the fedeoalegnment’s actions under the Fifth
Amendment®? This is because, like gender, race may be uspdrimissibly, but it
may be used appropriately as wéil.Here, the appropriateness of the use of race is
rooted in the First Amendment—race is one of maastdrs that contributes to
broadcast diversity. The focus isiolusion not stereotypes:

The judgment that there is a link between expandatrity ownership

and broadcast diversity does not rest on imperbiesstereotyping. . . .
Rather, both Congress and the FCC maintain simpst expanded
minority ownership of broadcast outlets will, inetlaggregate, result in
greater broadcast diversity. A broadcasting ingustith representative
minority participation will produce more variati@nd diversity than will

one whose ownership is drawn from a single racialhd ethnically

homogenous grouis?

Drawing upon the First Amendment marketplace ofg&dparadigm employed in
Bakkeand the positive effects of a “robust exchangeideas,” Justice Brennan
concludes that broadcast diversity is no differdnain the diversity of ideas in the
classroom, and therefore, race-conscious remegialoaches are constitutionally
permissible in both contexts because both servepdimant First Amendment
values.®™ Moreover, there is only a “slight” burden on igeat nonminorities
because there was “no settled expectation thanfiwrity] applications [would] be
granted without consideration of public interestctéms such as minority
ownership[,]*® and the policies did not contravene any protectigthts or
interests.?’ The minority ownership policies were also “appiaely limited in
extent and duratioR® because they were subject to consistent “reassessamd
reevaluation by the Congress prior to any extensia@-enactmentz®®

In hindsight, it is quite ironic, given Justice @@nhor's pronouncement that
“[c]lontext matters®”® and that diversity (academic freedom) is a “sgemacern of
the First Amendment[,f’* that she would dissent so forcefully iMetro

%lseegenerallyid. at 563-600 (discussing Congress mandating FCC itynmwnership
programs).

263d. at 564-65, 600.
269d. at 565 n.12.
2849, at 579.

Z3\Mletro Broad, 497 U.S. at 568 (quoting Regents of the UnivCaF. v. Bakke, 438 U.S.
265, 312 (1978)).

9. at 597.
%’powell, supranote 13, at 258ccord Metro Broad 497 U.S. at 597.

Z8\letro Broad, 497 U.S. at 594 (quoting Fullilove v. Klutznick48 U.S. 448, 489
(1980)).

29d. (quotingFullilove, 448 U.S. at 489).
2%rutter v. Bollinger, 539 U.S. 306, 327 (2003).
2. at 324 (quotinddakke 438 U.S. at 312).
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Broadcasting’> Here, the First Amendment does not accord theréédjovernment
the deference enjoyed by the University of Michigaochool of Law in Justice
O’Connor’sGrutter opinion.

What is striking about Metro Broadcasting is its First Amendment
underpinning—the diversity concept is rooted in tlaion of viewpoint expression.
This rationale is constitutionally noxious to JastiO’Connor because non-minority
interests are burden@dlin the name of an essentialist conception of \ithaeans to
be Black (or minority) and the correlating viewptsirassociated with ethnicity/
Race, then, is a proXy it is over-inclusive because it embraces an eisde®iaick
viewpoint, and it is under-inclusive because itisfaio acknowledge non-racial
(neutral) approaches to inclusion in the broadaaatketplacé’® This racial
“aggregation?”” is premised on racial stereotypes. This hightighamething very
troubling in Justice O’Connor’s reasoning; insteddocusing on the eradication of
caste and substantive equality, she embraces tlyestereotypes she purportedly
rejects. She assumes that there is an essentick Blewpoint that is missing from
the marketplace and concludes that the policiethefFCC “impermissibly value
individuals because they presume that persons tinirlk manner associated with
their race.’”® This inside-out use of race is the hallmark ofeimed Critical Race
Theory. It is not that there is an essential Blaigkvpoint?”® but thatmany Black
viewpoints are represented in the media marketpgfacdt is ironic that Justice
O’Connor rejects this rationale iketro Broadcastingbecause this is a favorite
argument of conservativé¥,and an argument that she readily employGiatter to
highlight the constitutionality of critical massfine classroons?

2Z3ystice O’Connor'sMetro Broadcastingdissent is the doctrinal link betwe@roson
and Adarand it would only be a few short years before the @ooverruled Metro
Broadcasting gutted the doctrinal edifice dfullilove, and constitutionalized skepticism,
consistency, and congruence. Powalppranote 13, at 263 & n.38%eeinfra Part I1.B.4.

2™\letro Broad, 497 U.S. at 615-21 (O'Connor, J., dissenting).

2authenticity has been the subject of many booksdentity. Seegenerally STANLEY
CRouUCH, THE ARTIFICIAL WHITE MAN: ESSAYS ON AUTHENTICITY (2004); DEBRA J.
DICKERSON, THE END OF BLACKNESS (2004); KWAME ANTHONY APPIAH, COSMOPOLITANISM:
ETHICS IN AWORLD OF STRANGERS(2006).

2"\letro Broad, 497 U.S. at 621 (O’Connor, J., dissenting).
2784d. at 621, 623; BANN, supranote 142, at 49.

2"\Metro Broad, 497 U.S. at 620 (O’Connor, J., dissenting).
2784, at 618;see, also idat 618-20 (discussing this presumption).
2%SeegenerallyCrROUCH, supranote 274.

B05ee generallyvilliams, supranote 102, at 533-39 (discussing how Justice O'Cosno
dissenting opinion disaggregates racial groups inttividuals thereby de-emphasizing the
significance of culture and preserving the status of systemic oppression as naturalhus,
while there may be a myriad of Black viewpointserthis a shared cultural and historical
dimension that was missing from the media markegplaJustice O’'Connor’s dissent misses
this point.

Blror example, Justice Thomas constantly assertsigk to think for [himself], [and]
to refuse to have [his] ideas assigned to [himhasigh [he] was an intellectual slave because
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This raises an important question: how is it tharoadcast diversity” is
unconstitutional to Justice O’Connor, while “pedgigal (classroom) diversity” is
constitutional per her majority decision iGrutter? Both are theories of
aggregation—more people of color need to get ihtorharketplace (either through
media ownership or in the classroom), yet she charizes the broadcast programs
as unconstitutionally stereotypi@il and “critical mass” as constitutionally
permissible?®*

Perhaps inMetro Broadcastingt is easier, from the perspective of Rhetorical
Neutrality, to categorize the broadcast programsaaslly essentialist quotd®,
while in Grutter, race does not “burden” white interests (or imghetr privilege) in
any guantifiable way?® Competition and participation are unencumberednwiace
is one of many factors that can be considerederattmissions process. Per Justice
O’Connor’s analysis, and in light @&rutter, Metro Broadcastings distinguishable
because the broadcast programs there were pued satiaside&’ while “attaining
a critical mass of underrepresented minority stteleshoes not transform [the
University of Michigan School of Law’s] program it quota.®® This doctrinal
move fits squarely in the canon of interest congang?*

This doctrinal incongruity is a result of the Cdsiise of Rhetorical Neutrality:
history is erased, discrimination is defined “iresiout” and so narrowly that whites
become “oppressed minorities,” and neutral thenteseanployed to devalue the
magnitude of systemic caste-based oppreg&ionJustice O’Connor’s doctrinal
approach embodies all of the central tenets of &tlvetl Neutrality, as she employs
all of the underlying mytH8' in her opinions and consistently inverts race rsat t
white privilege is preserved. To Justice O’Conriorprder to preserve the public

[he is] black.” KeVIN MERIDA & MICHAEL A. FLETCHER, SUPREMEDISCOMFORT. THE DIVIDED
SouL oF CLARENCE THomAs 11 (2007); see generally CLARENCE THOMAS, MY
GRANDFATHER' S SON: A MEMOIR (2007).

2Grutter v. Bollinger, 539 U.S. 306, 333 (2003) (@iRor, J.) (“Just as growing up in a
particular region or having particular professioratperiences is likely to affect an
individual's views, so too is one’s own, unique expnce of being a racial minority in a
society, like our own, in which race unfortunatstijyl matters.”).

23\letro Broad, 497 U.S. at 619-20 (O’Connor, J., dissenting).
*Grutter, 539 U.S. at 333.

Z3\Mletro Broad, 497 U.S. at 619-20 (O’Connor, J., dissenting).
285eeRoithmayr,supranote 95, at 211.

Z\Metro Broad, 497 U.S. at 630 (O’Connor, J., dissenting).
“Grutter, 539 U.S. at 335-36.

29Seesupranotes 79, 85, 135, 140, 143 and accompanying skmu

205ee Williams, supra note 102, at 540-41 (critiquing Justice O’ConnoMetro
Broadcastingdissent and stating that “the dissents are peppeitdinexplicably inverted
agency, demonstrating that any language of refoay be turned inside out by conflating it
with historical tropes of negativity, even as ibstance is being relentlessly dehistoricized”).

PlseesupraPart I1.A.
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interest in a free-flowing marketplace of idease tlederal government cannot
selectively choose which Black viewpoint is repréed in the name of diversity?

The choice is not as stark as Justice O’Connorepegs it. If “varied views on
issues of public concerf® are constitutionally permissible under the First
Amendment, then so too should be previously exaduB&ck broadcasters who
would present varied perspectives on the publiergst and its relationship to
African-Americans in the broader society. The gawmeent would not search for the
essential racial viewpoint; rather, it would fagite inclusion in the marketplace of
ideas. This is not content regulation (or viewpadliscrimination); this is viewpoint
inclusion. Oddly, Justice O’Connor does not reépgrthis as a “neutral” approach
to race—expanding the ideological marketplace tduste a variety of viewpoints.
If “[clontext matters[,]*** then certainly a substantive approach to incrgasin
perspectives in media should be embraced by thertCodustice O’Connor’s
doctrinal approach ensured that the Court woulohaliely reject any reference to
context in contracting cases likkosonandAdarand and that a brightline would be
drawn to separate economic benefit cases from gliyecases, likeBakke and
Grutter.

4. Adarand Skepticism, Consistency, and Congruence

Building upon the rationales that she articulatedhie Crosondecision, Justice
O’Connor extends the application of strict scrutioyederal governmental programs
under the Fifth Amendment. Thus, local, state, fedéral race-conscious remedial
approaches are subject to strict scrutifly.In terms of its rhetorical structure,
Adarandis the culmination of Justice O’Connor’s doctrirgdproach. Essentially,
Adarandaccomplishes three rhetorical objectives: it rediztes race so that any state
or federal actor's use of it is presumptively urstitational (skepticisny® it
disaggregates the concept of race-based group sgipne by emphasizing the
individual (consistencyy’; and it fundamentally alters the Court's conceptif
federal power under section 5 of the Fourteenth Wangent (congruencéy®

Unlike Croson the racial politics rational®€ does not work irAdarandbecause
Congress, exercising an amalgam of its powers usdetion 5 of the Fourteenth
Amendment® enacted a federal Disadvantaged Business EntergfBBE")
program based on race and economic sfitudn other words, inversion of the

225ee SpANN, supra note 142, at 49Metro Broad, 497 U.S. at 615 (O’'Connor, J.,
dissenting).

2%3\letro Broad, 497 U.S. at 616 (O’Connor, J., dissenting).
2Grutter v. Bollinger, 539 U.S. 306, 327 (2003).
2%powell,supranote 13, at 260-63.

26pdarand Constructors, Inc. v. Pefia, 515 U.S. 228,(2995).
#Md. at 224.

2%d,

25eesupranotes 144-53 and accompanying text.
300Adarand 515 U.S. at 254-55 (Stevens, J., dissenting).
$%d. at 205-10.
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Process Theory does not work here because the D&JEgm cannot be categorized
as the product of a racial spoils system. It waddm to follow that race, as one of
many factors, could be used to award contracts itmnity contractors who have
been systematically excluded from the lucrativestauttion market. Th€roson
rationale that Blacks are simply uninterested mabnstruction busined¥,which is
the same essentialist notion of Blackness thaicé&u€’'Connor employs iMetro
Broadcasting should have been rejectedAdarand.

Although the program i\darand had a neutral component (economic status),
the Court ignored this factor and instead focusedhe applicability of the strict
scrutiny standard to federal governmental pottehe rhetorical devices employed
by Justice O’Connor irCroson are expanded to cramp the federal government’s
section 5 powers in enacting race-based affirmatoten plans.

The doctrinal tropes of skepticism, consistency emngruence serve as unifying
narratives for the rhetorical myths previously dssed: skepticism means that there
is no constitutionally cognizable racial historytie United States because race is
neutral; consistency denotes the fact that, siace is neutral, all individuals should
be treated consistently without reference to race, congruence restructures federal
governmental power so that section 5 of the FoantteAmendment is limited by the
prohibition against state discrimination in sectibrof the Fourteenth Amendment.
In her last race opinion for the Court, Justice @iGor draws upon all of the
underlying doctrines of Rhetorical Neutrality tohatd the University of Michigan
School of Law’s affirmative action program. As tlelowing sections illustrate, the
Grutter decision is a mixed blessing.

C. Grutter:Colorblindness and the Forward-Looking Approach

Embracing the diversity principle articulated Bakketwenty-five years earlier,
the Court, in Justice O’Connor’s last race opinibald that “the Equal Protection
Clause does not prohibit the [University of Michighaw School’'s] narrowly
tailored use of race in admissions decisions tdhéura compelling interest in
obtaining the educational benefits that flow frondigerse student body** The
Court, for the first time, authoritatively statddht diversity was a compelling interest
and that an admissions program that was designpdotaote holistic review of all
applicants, with race as one of many diversity des;t would pass constitutional
muster’®

The rhetoric embodied iBrutter is strikingly aspirational: the decision embraces
the marketplace of ide®§ it celebrates the special place of education um o
society®” and notes that strict scrutiny analysis must betecdualized within this

302City of Richmond v. J.A. Croson Co., 488 U.S. 4603 (1989); Powellsupranote 13,
at 248.

303spANN, supranote 142, at 54.

304Grutter v. Bollinger, 539 U.S. 306, 343 (2003).
309d. at 325, 336-43.

309d. at 324.

30%d. at 331.
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“special niche®®, it reaffirms the power of educational institutsoto chart their own
destiny®; and it sets a temporal limit on the impact oferbased programs on white
interests’™® All of these decidedly neutral themes are, in sdashion, laudatory,
but they are severely limited as steps in the eadidin of caste. These themes focus
on the First Amendment, not the eradication ofayst race-based discrimination.
Grutter completes the doctrinal shift from the substanthandate of the Fourteenth
Amendment to the process values embodied in tls¢ Amendment.

1. The Doctrinal Shift from the Fourteenth to friest Amendment

“The First Amendment cannot be viewed in isolatiolt must be read in
conjunction with the Fourteenth Amendment’s guarandf equal protection of the
law.”*!* The First and Fourteenth Amendments share a contoctrinal cord?—a
well-functioning democracy must have no barriersca$te or subjugation. Both
amendments complement each other and explicitigctajeutrality as a unifying
principle. Since Rhetorical Neutrality and coldmnbl constitutionalism are premised
on acontextual and ahistorical approaches to issfieace, it is not surprising that
there has been a marked shift in the Court's racsgrudence. Moving from a
substantive, non-neutral conception of the Fouttedimendment in its early race
decisions’® the Court now emphasizes neutrality by focusimgost exclusively on
minimizing the impact on white privilege if racerszious remedies are permitted,
or on the marketplace paradigm of the First Ameminas a substitute for the anti-
caste and anti-subjugation principles. In many sy8yown was the Court’s last
“substantive” attempt at eradicating the present efiects of centuries of racial
oppression. EveBrown has its doctrinal limitations because its neut@lception
of integration has been overemphasized by the CHutt is not enough to formally
dismantle dual school systems; desegregation gainstantive meaning by moving
toward substantive integration and equality. Asf€sor Charles Ogletree, Jr.
notes:

The challenge oBrown was not only to achieve integration but also to
recognize that once integrated, all of us are dierewe have all given up
something to gain something more. Integration dotssimply place
people side by side in various institutional seinrather, it remakes
America, creating a new community founded on a feun of respect
and tolerance. Implicit in that challenge was teeognition that white
society had to change to acknowledge in substantiays the

3084, at 327-33.

30%rutter, 539 U.S. at 328-29.
%19d. at 343
SUpowell,supranote 15, at 11.

812d. at 11 (footnotes omitted)See also idat 11-15; Akhil Reed Amaffhe Case of the
Missing AmendmentsRAV v. City of St. Paul, 106 Krv. L. Rev. 124, 153-54, 158-60
(1992).

8135ee supraotes 49-50 and accompanying text.

S49ack M. BALKIN, Brown as lconin WHAT BROWN v. BOARD OF EDUCATION SHOULD
HAVE SaD, 3, 21-22 (Jack M. Balkin, ed., 2001).
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achievements of African-American society. It wad anough simply to
admit African-Americans to the table, or even tbtleem dine, but to
partake of the food they brought with théth.

The same is no less true of the Court’s overemphasidiversity inGrutter.
Diversity and integration, without a substantiveneslial mandate, are hollow
concepts because they are disconnected from thstasiive content of the
Fourteenth Amendment®

a. Brown: Substance and Process

Proclaiming the racist separate but equal doctumeonstitutional, Brown
interred, at least on a doctrinal level, the messag inferiority that was the
centerpiece of slavery, Jim Crow, and modern dgyegsion. Brownis not only a
Fourteenth Amendment decision; it isebstantive=irst Amendment decisiot’

On this level, it is not an endorsement of the BsscTheory:® rather, it focuses
squarely on the message of stigmatization thaiated in separate, inferior facilities
for Blacks. The sociological-psychological compenef Brown should not be
dismissed — a Black child preferring to play witkvhite doll means that racism is so
ingrained that its stigmatizing effects has undesdi a child’s self-worth and
development®®

It is not enough to say that everyone gets someagidun; this neutral proposition
simply preserves caste. Education must be “availab all on equal terms?
Education “is the very foundation of good citizeipsi** Thus, Brown embraces
both the Fourteenth Amendment and the substantimgent of the First Amendment
in the eradication of caste. As Professor Lawrgrusits:

The key to this understanding Bfownis that the practice of segregation,
the practice the Court held inherently unconstigi, was speech.
Brown held that segregation is unconstitutional not $nfecause the
physical separation of Black and white childrenbiad or because

315CHARLES J. OGLETREE, JRr., The Integration Ideal: Sobering Reflectioria ALL
DELIBERATE SPEED. REPLECTIONS ON THEFIRST HALF CENTURY OF BROWN VvV BOARD OF
EDUCATION 294, 295 (2004).

816 CHARLES J. OGLETREE, JR., Reversing th&rown Mandate: TheBakke Challengein
ALL DELIBERATE SPEED. REFLECTIONS ON THEFIRST HALF CENTURY OF BROWN v BOARD
OF EDUCATION 147, 162-66 (2004). See also idat 163 (“The new era would focus on
diversity and color-blindness and significantlywlthe process of reaching the goal of actual
equal treatment under the law tlBxbwnhad promised.”).

317Powell,supranote 15, at 32-34 (citing Mk J.MATSUDA, ET AL., WORDS THATWOUND:
CRITICAL RACE THEORY, ASSAULTIVE SPEECH AND THE FIRSTAMENDMENT (1993)).

3l8%see supraote 15 and accompanying text.

31%rown v. Bd. of Educ., 347 U.S 483, 494 (1954) (‘Separate [minority children] from
others of similar age and qualifications solely &aese of their race generates a feeling of
inferiority as to their status in the communityttingay affect their hearts and minds in a way
unlikely ever to be undone.”).

329d. at 493.
32Yd.; accordGrutter v. Bollinger539 U.S. 306, 331-33 (2003).
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resources were distributed unequally among Bladk white schools.
Brown held that segregated schools were unconstitutigraharily
because of thenessagesegregation conveys—the message that Black
children are an untouchable caste, unfit to be aigac with white
children. . . . It stamps a badge of inferiorifyon Blacks, and this badge
communicates a message to others in the commuasityiell as to Blacks
wearing the badge, that is injurious to Blacks.erBfiore,Brown may be
read as regulating the content of racist spé&ch.

Yet Brown, in the more than fifty years since it dismantted infamousPlessy
decision, has not been an opinion of subst&faather, the Court has focused on
the process underpinnings Bfown. The Court embraces integration as a process
value, but the hard work of implementation, mornitgr and enforcement was left to
the equitable powers of federal cou¥ts. Over the years, the Court has hastily
retreated from the substantive mandateBofwn3® The substantive contours of
Brown are conspicuously absent in all of the Court'serdecisions, particularly in
BakkeandGrutter.

b. Bakke The First Amendment Value of Diversity

Perhaps the most striking feature of Justice Pésvellrality opinion inBakkeis
that it rejects all of the substantive ration&egor the challenged U.C. Davis
affirmative action program, and instead focuseslioarsity (a process value) as the
appropriate constitutional ground for race-consgioemedies. By focusing almost
singularly on procedural access (diversity), and the continuing effects of past
discrimination, the Court charts a course of midisma rooted in the First

322\iaTsuDA, supranote 317, at 59.

32%0ORFIELD, supra note 8; QRY ORFELD & SUSAN E. EATON, DISMANTLING
DESEGREGATION THE QUIET REVERSAL OFBROWN V. BOARD OFEDUCATION (1996).

82%See supranotes 8, 74 and accompanying texteEdBFREY R. STONE, ET AL.,
CONSTITUTIONAL LAw, 479-81 (5th ed. 2005)¢. at 490-500 (discussinBrown's unfulfilled
legacy); DERRICK BELL, AND WE ARE NOT SAveD 111-13 (1987) (rejecting integration and
arguing for a substantive approach to dismantlimggual school systems).

325See, e.g.Missouri v. Jenkins, 515 U.S. 70, 100-03 (1995)ldimy that interdistrict

remedy of increased spending to bring whites ife $chool district was invalid in the
absence of an interdistrict violation); FreemanPitts, 503 U.S. 467, 490-91, (1992)
(holding that federal courts should return sumami control to local authorities as soon as
possible; indeed, federal control may be withdrasempletely or partially based on good-
faith compliance with the desegregation decree); @dEduc. v. Dowell, 498 U.S. 237, 250
(1991) (explaining that based on a good faith figdbf compliance, a district court may
dissolve a desegregation order where the vestifyde fure segregation had been eradicated
“to the extent practicable”); Pasade@ay Bd. of Educ. v. Spangler, 427 U.S. 424, 436-37
(1976) (stressing a temporal limit on federal canigrvention, the Court concluded that once
a court implemented a racially neutral attendarlee,pgn the absence of intentional racially
discriminatory actions by the school board, thertoould not adjust its desegregation order
to address population shifts in the school distridilliken v. Bradley, 418 U.S. 717, 745, 752
(1974) (holding that interdistrict remedies mustspecifically tailored to address interdistrict
violations).

32%Regents of the Univ. of Cal. v. Bakke, 438 U.S., Z886-11 (Powell, J.) (1978).
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Amendment?” This doctrinal move is only accomplished by emgpig all of the
underlying myths of Rhetorical Neutrafit§and by completely disconnecting history
from the present day effects of past discriminatf®n

As Justice Marshall observes:

It is unnecessary in 20th century America to hawdividual Negroes
demonstrate that they have been victims of racistrignination; the

racism of our society has been so pervasive that,nmegardless of wealth
or position, has managed to escape its impact. eXperience of Negroes
in American has been different in kind, not justdegree, from that of
other ethnic groups. It is not merely the histofyslavery alone but also
that a whole people were marked as inferior byldhve And that mark

has endured. The dream of America as the gredingglot has not been
realized for the Negro; because of his skin colernever even made it
into the pot.

These differences in the experience of the Negrkeniiadifficult for me
to accept that Negroes cannot be afforded greatgegiion under the
Fourteenth Amendment where it is necessary to rgriferieffects of past
discrimination. In theCivil Rights Cases . . the Court wrote that the
Negro emerging from slavery must cease “to be pleeial favorite of the
laws.” . . .We cannot in light of the history of the last ceptyeld to that
view. Had the Court in that decision and others beeringilto “do for
human liberty and the fundamental rights of Americ@izenship, what it
did . . . for the protection of slavery and thehtiy of the masters of
fugitive slaves,” . . . we would not need now tarpi the recognitions of

any “special wards?*°

Striking at the heart of colorblind constitutiorsai and Rhetorical Neutrality,
Justice Marshall reasserts the primacy of the Eeuth Amendment’s anti-
subjugation principle. He also highlights the lations inherent in analyzing issues
of race exclusively through the prism of diversity. Thus, colorblind
constitutionalism is the wrong path for the Coumage jurisprudence. Diversity,
with its First Amendment process underpinningd|lisuited to deal with systemic
oppressiorf®? The Court’s “neutral” approach privileges whitderests through a
doctrinal shift in Fourteenth Amendment analysise-thnti-caste principle (the

327d. at 311-15 (stating that universities have theHritp select those students who will
contribute the most to the ‘robust exchange of sdeavhich is a First Amendment interest
(quoting Keyishian v. Bd. of Regents, 385 U.S. 58% (1967))).

32%85ee supr@art I1.A.
32%SeeBakke 438 U.S. at 387-402 (Marshall, J., concurringant and dissenting in part).

339d. at 400-01 Marshall, J., concurring in part ansseiting in part) (quoting The Civil
Rights Cases, 109 U.S. 25, 53 (1883) (emphasisdiiernal citations omitted).

33%d. at 400; G5LETREE, supranote 315, at 162.

3325eePowell,supranote 15, at 35 (arguing that the marketplace asdearadigm, where
diverse ideas are exchanged and students learagtihrembracing their differences, is ill-
suited to deal with questions of race).
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substantive component of the Fourteenth Amendnierttansformed into the anti-
differentiation principle (a process based doctrammcept)®*
Several themes emerge from this discussion:

1. Justice O’Connor’s doctrinal approach fits squareithin the shift
from the substantive core of the Fourteenth Amemdme a
marketplace of ideas paradigm premised on the Rimgtndment
value of diversity***

2. BrownandBakkeare First Amendment decisiofts. However, the
substantive content of the First Amendment is maatdof them by
the Court’s use of diversity—the concern is not ¢hadication of
systemic racial oppression and its underlying n@gssaf
inferiority, but inclusion o#ll difference®*®

3. Grutter, then, becomes the natural doctrinal progressmothis
shift from substantive Fourteenth Amendment norveapirinciples
to a process-based conception of equality.

4. While Justice O’Connor’s opinion iGGrutter appears to give
“substance” to diversity as a compelling staterggg the Court’s
“split the difference” approach to complex issuésaze?*” all but
guarantees that issues of race will continue tsidemerged (or
completely ignored) in the Court’s race jurisprucien

What is particularly striking abouBrutter is that, although it is hailed as a
“victory,” there are serious doctrinal limitatiomsherent in the decision. There is no
mention whatsoever of historical racial oppressin.This is particularly ironic

3335uNSTEIN, supranote 35, at 340.

3Rhetorical Neutrality serves as the foundationtiiss shift. Race, or more specifically,
a race-conscious remedial approach designed taestrsunsformative justice, is a secondary
consideration in Justice O’ConnoiGrutter opinion. See, e.g.Grutter v. Bollinger, 539 U.S.
306, 341 (2003) (“[l]n the context of its individized inquiry into the possible diversity
contributions of all applicants, the Law SchooBge-conscious admissions program does not
unduly harm nonminority applicants.”).

33%See supraotes 322, 327 and accompanying text.

33%The rationale is that there is an educational bernef all rather than a specific
“preference” for minority students based on thader.

%37See Grutter 539 U.S. at 348 (Scalia, J., concurring in pard aissenting in part).
While Justice O’Connor’s modified colorblind congtionalism is not nearly as radical as
Justice Scalia’s literal colorblind constitutiorsati and orginalism, her approach nevertheless
preserves the status quo.

338y contrast, Justice Marshall consistently highiéighthe present day effects of past
discrimination in his opinionsSee, e.g.Regents of the Univ. of Cal. v. Bakke, 438 U.S.,265
387-402 (1978) (Marshall, J., concurring in partl alissenting in part); Milliken v. Bradley,
418 U.S. 717, 782-815 (1974) (Marhsall, J., digeght; City of Richmond v. J.A. Croson,
Co., 488 U.S. 469 528-61 (1989) (Marshall, J.seliding). See also id“It is a welcome
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becauseGrutter was decided in the shadow of the fiftieth anniseysof Brown v.
Board of Education. Bakke the jurisprudential precursor @rutter, is not much
better in its analysis of history and its significa in light of present day oppression.

Brown, on some level, loses its constitutional meanmg éont of the substantive
Fourteenth Amendment.  Moreover, the substantivee cof Browrs First
Amendment mandate to eliminate not only separatéitfes, but themessageof
inferiority and stigmatization that they convey,lést. In place of these normative
constitutional principles, the Court substituteatred themes.

2. Doctrinal Themes

In Brown, the Court took great pains to avoid constitutizireg education as a
fundamental right®*® While Brown eradicated the Jim Crow doctrine of “separate
but equal,” it did not substantively define thehtigf equal acces$® Brown opened
the school house door to all without a remediainfravork rooted in the substantive
content of the Fourteenth and First Amendments.e@gnsionGrutter does not go
much farther because its doctrinal premise, likat tbf Brown is anchored in
neutrality. This is best illustrated in the cehtittemes embodied in th&rutter
decision: (a) liberal individualisit; (b) “cross-racial understanding” as a benefit to
(white) majoritarian interestg, (c) fact-specific application of strict scrutiy (d)
contextualized analysis of race-conscious remétigs) institutional deference as a
touchstone of First Amendment autondffly and (f) the twenty-five year
aspirational limi*® Because these themes are directly related to oRba!
Neutrality and its underlying myths, they reinfoesch other and invert questions of
race so that historically oppressed minorities bexd'privileged.” Rhetoricians
refer to this as inverted counterstori&sthat is, there is a rhetorical move after
Critical Race Theory deconstructs neutrality arckraThe inverted counterstory is a

symbol of racial progress when the former capitath®@ Confederacy acts forthrightly to
confront the effects of racial discrimination ia inidst.”).

%%Hans J. Hacker & William D. BlakeThe Neutrality Principle: The Hidden Yet
Powerful Legal Axiom at Work Brown v. Board of Educatioi® BERKELEY J.AFR.-AM. L. &
PoL'y 5, 41-47 (2006)see id.at 47 (“[T]he decisions iBrownandBolling employ the logic
of inequitable access to a personal right of edaigausing a government neutrality
framework.”).

39%5ee generallyjohn a. powell & Marguerite Spencer, Browis not Brown and
Educational Reform is not Reform if Integrationnist a Goa) 28 N.Y.U.Rev. L. & Soc.
CHANGE, 343 (2003) (arguing that educational reform effaare inconsistent witBrown’s
holding if they do not seek to achieve true intégrawithin our schools).

34Grutter, 539 U.S. at 326.
342d. at 330 (citation omitted).
343d. at 326-27.

34d. at 327-29.

39d. at 329.

345Grutter, 539 U.Sat343.

34TAnnette Harris Powell, Mobilizing Identity in CiviDiscourse: Obama as a Trope for
theNewBlack (2007) (unpublished manuscript, on file with aujhor
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conservative response to the progressive racereentgarrative of Critical Race
Theory; it constructs equality in literal terms that privilege is turned inside out.
Thus, affirmative action has to be explained sd thiaite privilege remains intact
(and if white privilege is burdened, it is done anmanner that benefits white
interests, and the “burden” is strictly limitedtime and scope).

Grutter, then, is as much a reaffirmation of the divergitinciple inBakkeas it
is an explanation for why white privilege must beufdened” in the context of
professional (or graduate) education. Upholding thniversity of Michigan law
school’s admissions program, the Court concludas‘the Equal Protection Clause
does not prohibit the Law School's narrowly taildrase of race in admissions
decisions to further a compelling interest in ohitag the educational benefits that
flow from a diverse student batf#® This holding is decidedly race-neutral; the
doctrinal themes that support this holding are radutral themes. Rhetorical
Neutrality serves as the narrative linchpin unifyall of these themes.

a. Liberal Individualisr#f®

In the Court’s jurisprudence, the first step in tnalizing race is to declare that
the Fourteenth Amendment “protectfsdrsons notgroups”*° Without a historical
and definitional context for an analysis of disdriation against oppressed groups,
particularly the descendents of the emancipatedes|ahe Court's cramped focus is
on the anti-differentiation princip@* Arguing for a “normative vision of the
democratic state that carves out critical spacéiwiliberal theory for the public
recognition of racial identity” as a group dynarficScott Cummings notes that:

The very hostility and exclusion that has made nh8onal community
inhospitable to people of color has helped to foatial communities as
vital centers of spiritual resistance, politicaltisism, and individual
empowerment. An attempt, therefore, to obscuresigpaficance of racial
identity behind a facade of nationalism would umdee the liberal ideal
by forcing people of color to accept a distorteckynie of themselves that
cannot equip them with the moral resources necgs$sarct as democratic
citizens. In contrast, recognizing racial groups @itical sites of
individual self-determination and political parpetion advances
liberalism by allowing identity-formation among p#e of color to
proceed in contexts that provide tangible and rtaie images of

348Grutter, 539 U.S. at 343 (emphasis added).

34%See Scott Cummings,Affirmative Action and the Rhetoric of Individulights:
Reclaiming Liberalism as a “Color-Conscious” Thepd3 Harv. BLACKLETTER L.J. 183,
187 (1997) (describing liberal individualism as thioctrinal basis for colorblind
constitutionalism).

359Grutter, 539 U.S. at 326 (quoting Adarand Constructors, in Pefia, 515 U.S. 200,
227 (1995)).

%l5eesupranote 35 and accompanying text.

352Cummings supranote 349, at 186.
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different paths while simultaneously affirming théiumanity and sense
of self-worth33

Since the history of African-Americans and otheope of color is characterized
by group exclusion from society, then the FourteeAmendment’'s legislative
history supports a group rights-anti-subordinatio@ory®** While the Court’s race
decisions emphasize the literal denotatiopeifsonin the Fourteenth Amendment,
this interpretation not only obscures history bistdnnects théndividual from the
political community This reading of the Equal Protection Clause isdals with our
conception of polity:

While it is true that the Equal Protection Clautses that n@ersonshall
be denied “equal protection of the laws,” an affitive action policy that
takes racial group affiliation into account does offend the principles of
individualism embodied in that clause. A persom caly be treated
equally in our society if her community is alsoatied equally. This is
because an individual acquires her sense of sathwdhrough
interactions with significant others in a commurofyshared values. If a
person’s community is not in some way protected affidmed, then her
individual identity will be damaged and hérdividual ability to make
moral choices and muster the courage and convittiggursue her goals
will be undermined. The individual right to equaiotection, then,
necessarily involves the protection of communitiéscolors. Without
community protection, an individual legal right &sn empty shell
incapable of granting moral strength, an esseptilequisite for effective
individual action®*®

Under this reading, the Court’s race decisionslutiog Grutter, are outside of
the constitutional mainstream because they faddknowledge the significance of
racial groups in the political process. This sdoubt be confused with a defense of
pluralism; rather, it is the recognition that aedmsed approach to the Fourteenth
Amendment is not at odds with its structure andnimgp Perhaps conceding this
inescapable tension between the literal rhetorimdifvidualism and the substantive
mandate of the Thirteerifi and Fourteenth Amendments, which are built on a
foundation of group rights, Justice O’Connor inamgies liberal individualism into
a neutral group rights theory. That is, strictusicrly is designed to “smoke out”
illegitimate uses of race by the sfifeso that the rights of individuals are preserved

353d. at 233 (footnotes omitted).
3%%powell, supranote 13, at 201-10.
3%Cummingssupranote 349, at 236.

356See ALEXANDER TSESIS THE THIRTEENTH AMENDMENT AND AMERICAN FREEDOM, A
LEGAL HisTROY (2004).

7Grutter, 539 U.S. at 326 (quoting City of Richmond v. J@koson, Co., 488 U.S. 469,
493 (1989)).
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under the Fourteenth Amendment. There may be, Yweare instances when race
may be used to eradicate discrimination that haséa racial group®?

b. Strict Scrutiny “is not Strict in Theory, buatal in Fact”

On some level, the Court must acknowledge, evettigitip, that individuals do
not exist in isolation—individuals are part of thelitical community. The history of
discrimination in America is not one of a seriesdifcrete “indignities” against
individuals; rather, systemic oppression from theldie Passage to Slavery to Jim
Crow and the Black Codes to today’s systemic omiowess grounded in a theory of
racial group subjugatiofi? So, the Court recognizes that “race-based adtiway
be] necessary to further a compelling governmentatest” in either remedying past
discrimination or in pursuing the compelling intstref a diverse student boéfy. In
relative termsGrutter actually “broadens” the permissible justificatidios the use
of race—diversity is now a compelling interé8t.This is why context matters.

c. Context Matters

Straining to distinguish its past pronouncementshenuse of race, the Court, in
Justice O’Connor’s majority opinion, posits that]§ntext matters when reviewing
race-based governmental action under the Equak@ion Clause®? This seems
paradoxical in light of the Court’s strict adhereno colorblind constitutionalism
and Rhetorical Neutrality. Yet, this rhetorical veois quite predictable when it is
placed “in context” of the Court’s race jurispruden The impact on white interests
(or privilege) can be explained broadly in the extibf education—there is a benefit
to all if diverse viewpoints are offered in the sdeoom®® This is not substantive
equality, but an affirmation of difference as a @gogical benefit found in the
process values of the First Amendment. Contextersamuch less when there is a
burden on white interests that cannot be explaineédrms of differencé>* Because
“universities occupy a special niche in our consiinal tradition[,]®®° there is
something distinct abouGrutter when it is placed alongside decisions likygant
Croson Metro BroadcastingandAdarand®® Interestingly, it would appear that the
diversity rationale would work well in decisionskdi Wygant and Metro
Broadcasting The marketplace of ideas paradigm is directlpliapble to the

%8d. (“[G]overnment may treat people differently becaws their race only for the most
compelling reasons.” (quoting Adarand Constructrs, v. Pefia, U.S. 200, 227 (1995))).

359A. LEON HIGGINBOTHAM, JR., IN THE MATTER OF COLOR: RACE AND THE AMERICAN
LEGAL PROCESS THE COLONIAL PERIOD (1978).

380Grutter, 539 U.S. at 327-29.

%4d. at 328 (“[W]e have never held that the only goveental use of race that can
survive strict scrutiny is remedying past discriation.”).

%9d. at 327.

%3d. at 328-33.

364See supraotes 83-89 and accompanying text.
¥%Grutter, 539 U.S. at 329.

%86Seesupranotes 64, 83-89 and accompanying text.
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absence of minority teachers in the public schaatsl the lack of minority
broadcasting outlets in the electronic media market the Court explicitly rejects
the diversity rationale itWygantand ultimately abandons the deferential mode of
analysis used to uphold the broadcast diversitygnams inMetro Broadcasting.
Depending on the context (and the impact on whiterésts), the Court shifts from a
Fourteenth Amendment literal colorblind analysis aoFirst Amendment hybrid
colorblind analysis with an emphasis on diversitiRace simply becomes one of
many decisional factors in the admissions proc#ssan be acknowledged and
ignored simultaneously.

d. Diversity as a First Amendment Value

It seems odd that diversity is a compelling staterest while education is not.
Certainly, education is “important,” but it is nebmpelling under the Court’s
jurisprudence.  This underscores a central probleith the Court's race
jurisprudence—process is elevated over substancehe First Amendment’s
substantive mandate iBBrown—that the message of racial inferiority and
stigmatization inherent in separateness is undotistial—is rejected in favor of the
“compelling” process value of diversit§/.

Building upon this deferential model, the Courte®that there is no specified
constitutional percentage in assembling a divelssscwith a critical mass of
viewpoints®® This is central to the law school’s mission irsering the promotion
of “cross-racial understandintj® in the marketplace of ideas of the classroom and i
the society beyond the classrodt. If the process is “open,” then everyone is
treated the same. This is the anti-differentiagwimciple, not the anti-subjugation
principle—the substantive cores of the First andurteenth Amendments are
displaced by the Court’s conception of neutrality.

While “race unfortunately still matters[J* Justice O’Connor’s opinion makes
no attempt at analyzing the present day effectpast discrimination. Instead,
Justice O’Connor focuses on access to individifalsach of whom carries a distinct
viewpoint that contributes to the compelling insdref diversity?”® Thus, “critical
mass” is not a quota because it does not presuppogespecific numerical
percentage based upon the viewpoints of a raciipgf* By focusing on individual
access, Justice O’Connor achieves a tenuous conggorbetween liberal
individualism and group rights theories of sociadtjce. She can disaggregate group

367Grutter, 539 U.S. at 329-33.
368,
389d. at 330 (citation omitted).

3794. at 331 (“This Court has long recognized that tdion . . . is the very foundation of
good citizenship’ . . . . For this reason, thewdifbn of knowledge and opportunity through
public institutions of higher education must beessible to all individuals regardless of race
or ethnicity.”) (quoting Brown v. Bd. of Educ., 34¥.S. 483, 493 (1954)).

37Yd. at 333. See alsdCORNELWEST, RACE MATTERS (1993).
$%Grutter, 539 U.S. at 332-33.

$79d. at 333.

$"%d. at 335-38.
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rights claims by noting that “the path to leadgogmust] be visibly open to talented
and qualified individuals of every race and ethy[gJ’*”® and by noting that “a

‘critical mass’ of underrepresented minorities iecessary to further [the Law
School’'s] compelling interest in securing the ediacel benefits of a diverse
student body*® A substantial number of viewpoints must be regmésd to ensure

diversity and non-stereotypical learning. The emity has the power to promote
diversity because the Court defers to its decisiaking power. But how is this
power defined?

e. Institutional Deference

Perhaps the most striking feature of Justice O’@osrGrutter decision is its
deferential posture towards university decision-imgkpower in the admissions
process’” The university has the right, grounded in “thepansive freedoms of
speech and thought associated with the universityrenment,®”® to determine its
own institutional destiny. Within these doctrifedundaries, the Court defers to the
university’s judgment.

Relying on the “special niche” that universitiescopy in our constitutional
tradition, Professor Paul Horwitz constructs thpeessible doctrinal and thematic
readings ofGrutter under the First Amendme#ff. Essentially, Professor Horwitz
advances a critique of the Court’s Rhetorical Nadityr under the First Amendment.
In its First Amendment jurisprudence, the Court hdspted a neutral-categorical
approach to virtually all speech without referente institutional or societal
context®® This “institution-indifferent approach[P* as Professor Horwitz aptly
terms it, limits the Court’s ability to criticallgnalyze all of the dimensions of the
First Amendment. Neutrality, again, underminesssaitive analysis.

Rejecting neutrality, Professor Horwitz argues ‘fan institution-sensitive First
Amendment that defers to the practices of partickiads of First Amendment
actors[.]®? He concludes that:

59d. at 332.

%79d. at 333.

$7Grutter, 539 U.S. at 329.
3784,

$%aul Horwitz, Gruttes First Amendment46 B.C.L. Rev. 461, 467-72 (2005)
(discussing rationales of institutional autonomyd aacademic freedom as substantive
components of First Amendment doctrine, and conctuthat a third rationale, that the Court
“takes institutions seriously in the First Amendmeéis the best way to descrili@rutters
First Amendment implications despite “the potenttfalls of an institution-sensitive
approach”).

%89d. at 564-67.
8ld. at 565.

%82d. at 570. Professor Horwitz’ theory is concernednarily with the rationales for
judicial deference in an institution-centered aptoto the First Amendment. He posits six
central themes to support deference: (i) “the Cahould [acknowledge] the special
importance to public discourse[,Jd. at 571, of universities and other First Amendment
institutions; (ii) the Court should accord “subgtah deference to these organizations,”
Horwitz, supra note 379, at 571; (iii) “the boundaries of the Gmudeference” will be
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Grutters First Amendment can be read as a First Amendthattfinally
and fully takes First Amendment institutions sesigu This reading
counsels a particular sort of deference to a widege of institutions than
universities alone. It suggests that the Courthbug recognize the
unique social role played by a variety of instibaig whose contributions
to public discourse play a fundamental role in system of free speech.
Equally, it suggests that the Court ought to attemdhe unique social
practices of these institutions, allowing the scoéts deference to be
guided over time by the changing norms and valdi¢isese institutions . .
.. Just as important, this approach acknowletiggsconstitutional law is
not the sole preserve of the courts. It is a shaaivity, in which legal
and nonlegal institutions alike are engaged in apeaative attempt to
build a constitutional culture that is responsivethie real world of free
speech®?

Marbury v. Madiso?#* may lead the Court to stay its neutral course ubdéh
the First and Fourteenth Amendments, but the Cowillingness to defer (without
explicitly setting the limits of that deference) woiversities in this narrow context
offers some hope. Unfortunately, hope here is imateed by all of the underlying
myths discussed above, Justice O’Connor’s doctremgproach, andGrutter's
colorblind constitutionalism. It appears that fteane of hope will be extinguished
in twenty-five years.

f. Twenty-Five Years?

In sweeping language, Justice O’'Connor proclainesethd of racism; or, at the
very least, the end of the use of race-consciom®déEs whether systemic caste-
based oppression has been eliminated or not:

It has been 25 years since Justice Powell firstayga the use of race to
further an interest in student body diversity i ttontext of public higher
education. Since that time, the number of minoaipplicants with high

grades and test scores has indeed increasedWe expect that 25 years
from now, the use of racial preferences will nogenbe necessary to
further the interest approved tod&y.

One might ask, how we can overcome, as a soci®f,yars of caste-based
oppressioff® in twenty-five years? By ignoring history (andcethresent day effects

tempered by the Constitution and the institutioheniselves as they develop normative
approaches to fulfill their institutional mandatel. at 572; (iv) the First Amendment

institutions will not exceed the boundaries of theower because “[they] are defined and
constrained by their own institutional culture[jff. at 572-73; (v) the Court should adopt a
flexible approach to its deference, given the faat institutional norms constantly changk,

at 573; and, finally, (vi) “taking First Amendmeinsstitutions seriously entails the recognition
that constitutional law is not simply a creaturahaf courts.’ld.

383 orwitz, supranote 379, at 589.
%8%5 U.S. (1 Cranch) 137 (1803).
385Grutter, 539 U.S at 343.

%%)Joe R. FeaginDocumenting the Costs of Slavery, Segregation, @odtemporary
Racism: Why Reparations Are in Order for Africanekitans 20 HARv. BLACKLETTERL.J.
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of past discrimination), it is quite easy for theutt to adopt a forward-looking
approach with a definitive sunset d&te This is a key feature of Justice O’Connor’s
jurisprudence. She “oversells” equality by prefagdhat substantive progress has
been made in the twenty-five years sinBakke Certainly, there has been
“progress,” but this progress is transitory anchtieé. Things are not as bad as they
once were, but progress disappears when whitelggwiis threatened or when it no
longer is beneficial to white interest. Thus, Grutter can be explained as a
decision of contradictions that maintains whitevigge. As Professor Bryan Fair
notes:

Grutter maintains the status quo primarily benefiting whjtand rests on
an empty idea of equality. It accomplishes no &ris/e improvement in
the elimination of educational caste. It does npérothe schoolhouse
door. Grutter treats all racial classifications as presumptivialjidious,
even those designed to restore people of coldndgbsition they would
have occupied absent so much discrimination fagoshites. Such
reasoning renders most remedial strategies oripslimconstitutionaf®

The twenty-five year time limit focuses exclusivedyn the impact on whites
without an acknowledgment of the effects of systeoppression. This has been a
consistent theme in the Court’s race jurisprudenttewill take much longer than
twenty-five years to unravel the inherent contrtidics in Grutter and to overcome
centuries of racist oppression against African-Aicars and all similarly situated
people of colof®

The previous sections critiqued the narrative fraork of the Court’s decisions.
Essentially, Justice O’'Connor’s approach is noteddn substantive constitutional
principles; rather, she employs neutrality to eeadrmative principles of equality.
Whatever progress is made is directly attributetirmder goals that either advance
or preserve white privilege. While Justice O’Coniptaces a time limit on race-
conscious remedies, Justice Thomas would prohior tuse altogether. He
advances this view through Inverted Critical Radedry. In a perverse twist of
fate, Justice Thomas has become the Court’s “gxpartace®® He uses historical

49, 52-62 (2004) (chronicling exploitation and oggsion of African-Americans since the
mid-1600s); Kevin Brownkrom Brown to Grutter. Affirmative Action and Higher Education
in the South: The Racial Gap in Ability: From thitéenth Century t&rutterand Gratz, 78
TuL. L. Rev. 2061, 2065 (2004%eealso Fair, supranote 98, at 728-30 (noting the absence of
history and context in the Court’s race decisions).

387Grutter, 539 U.S. at 343; Faisupranote 98, at 728-30.
388&see supraotes 30, 76 and accompanying text.
38%Fair, supranote 98, at 761.

3905ee Joel K. Goldstein,Justice O'Connor's Twenty-Five Year ExpectatiorheT
Legitimacy of Durational Limits in Grutte67OHi0 ST. L. J.83, 139-44 (2006).

%ICharles,supra note 202, at 577 (“[[jn a delectable and ironidstwin, [Virginia v]
Black the Court’s conservatives essentially acceptedrtellectual framework and the mode
of analysis suggested previously by the criticaleréheorists. Indeed, the JusticeBilack
whose view most closely resembles that of thecalitiace theorists is none other than Justice
Thomas.”).
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revisionism to “educate” the Court on race. Indeffdm his epistemological
vantage point, he speaks with authority about rdtes howJustice Thomas uses his
authority that is so perplexing. He rejects ang akrace to address the present day
effects of past discrimination and yet, uses radecsively to highlight the systemic
nature of racism. He concurs in Justice O’'Connionigosition of a twenty-five year
time limit for race-conscious remedies (althouglsitwenty-five years too late for
him), but he nevertheless adopts a race-conscigmoach to history. He
acknowledges the present day effects of past digtation when he emphasizes the
meaningof the burning cross to African-Americans.

Professor Guy Uriel-Charles highlights the doctrighift from R.A.V, which
held that the state could not engage in viewpasdrinination even if it was trying
to regulate unprotected speech and symbols, li&eé\dwi swastika or burning cross,
to Virginia v. Blackwhere the Court held that the state could regutaeburning
cross as a true thre&t.

To understand whyR.A.V.andBlack came out so differently, one must
come to grips with the role that Justice ThomaggdanBlack Anyone
who listened to or witnessed the Supreme Court angliments irBlack
could not help but be struck by the manner in whialstice Thomas’s
comments on the meaning of cross burnings singhelddly changed the
nature of the proceedings. What is most remarkadeut Justice
Thomas's participation iBlack (other than the fact that he spoke out at
all), especially when considered in contrast togagticipation inR.A.V,

in which he joined Justice Scalia’s majority opmiois that Justice
Thomas analyzed the harm caused by cross burromg lis perspective
as a person of color. Justice Thomas brought thatysio the issue that
he had acquired on the basis of his experiencaa adrican-American?®

In some ways, what Professor Charles describeseaisdhe “easy” case; that is,
epistemologically, both the radical and conseneatshare the same common
experience—neither would dispute the significantée burning cross or lynching
to the Black experience of oppression in Ameri&tate-sponsored violent terror is
certainly distinguishable from progressive affirimat action, but colorblind
constitutionalists have difficulty distinguishiniget two. This is why Justice Thomas
can write impassioned dissents Btack® and Grutter’® without reconciling the
central tension between colorblind constitutiomalisnd transformative (race-based)
equality.

% R.A.V. v. St. Paul, 505 U.S. 377 (1992); Virginia Black, 538 U.S. 343, 358-63
(2003). The Court concluded Biackthat “[t]he First Amendment permits Virginia totaw
cross burnings done with the intent to intimidagrduse burning a cross is a particularly
virulent form of intimidation.”

39%Charlessupranote 202, at 608 (footnotes omitted).

39538 U.S. at 388-90 & n.1 (Thomas, J., dissent{rgjpcting majority’s conclusion that
cross burning has an expressive component andngrgbiat such an act is intimidating
conduct and fully proscribable).

%539 U.S. at 349-78 (Thomas, J., concurring in pad dissenting in part).



888 CLEVELAND STATE LAW REVIEW [Vol. 56:823

D. Justice Thomas and Frederick Douglass

It is striking that, in limited instances, Justiddomas adopts a@ace-based
approach that is doctrinally distinct from Justid&Connor’s modified colorblind
neutrality. This offers an intriguing contrast;sfloe Thomas, a pure colorblind
constitutionalist, actually employs the narrativechiniques of Critical Race
Theorists®® He tells a story, but he never actually decorssruace so that its
underlying complexities can be analyzed. Justibernias’ Inverted Critical Race
Theory, then, is both colorblind and race-consciolt¢e categorically rejects the
admissions program irGrutter as unconstitutional, and he does so by using
Frederick Douglass to “speak” against the stignragizffects of affirmative action.

1. The Significance of Black Historical Narrative

Frederick Douglass has a distinct narrative andapteirical meaning for Justice
Thomas. It is no accident that he chooses Frdd®auglass for his quote. He
chooses, Douglass, one of the most radical Bladlohalists of his timé?” and then
de-emphasizes this militancy by selectively quotiBguglass to support the
proposition that affirmative action has stigmatipeffects and Blacks should be “left
alone™

[1ln regard to the colored people, there is alwayse that is benevolent, |
perceive, than just, manifested towards us. Wilaklfor the negro is not
benevolence, not pity, not sympathy, but simjigtice The American
people have always been anxious to know what theif do with us. . . .
I have had but one answer from the beginning. &hing with us! Your
doing with us has already played mischief with IBo nothing with us!
If the apples will not remain on the tree of thavn strength, if they are
worm-eaten at the core, if they are early ripe disgosed to fall, let them
fall! . . . And if the negro cannot stand on hismolggs, let him fall also.
All I ask is, give him a chance to stand on his degs! Let him alone! . .
. [Y]our interference is doing him positive injui$.

This manipulative technique is the hallmark of RMnieal Neutrality. As a
constitutional originalist, Justice Thomas shoudfect his very own selective use of
history because he has failed to grasp the truaimgaf Frederick Douglass and his
historical legacy®® Justice Thomas omits a key passage between fhenlone”
and “your interference is doing him positive injtiryThis omission is quite telling,
for if the ellipses are taken away, and the pas&ageluded, Frederick Douglass is

3%Charlessupranote 202, at 608-613.

397STERLING STUCKLEY, THE IDEOLOGICAL ORIGINS OFBLACK NATIONALISM 26-27 (1972)
(emphasizing that Douglass was indeed a natiohalist

3%Grutter, 539 U.S. at 349-50 (Thomas, J., dissenting) {ggdErederick Douglass, What
the Black Man Wants (Jan. 26, 188Bprinted in THE FREDERICK DOUGLASS PAPERS 59,
68 (John W. Blassingame & John R. McKivigan, eds.,1)%9

399SAMUEL MARCOSSON ORIGINAL SIN: CLARENCE THOMAS AND THE FAILURE OF THE
CONSTITUTIONAL CONSERVATIVES (2002); andré douglas pond cummin@sutter v. Bollinger
Clarence Thomas, Affirmative Action and the Treaglé Orginalism:“The Sun Don’t Shine
Here in this Part of Towh 21HARvV. BLACKLETTER L.J. 1, 47-48, 47 & n.35£005).
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transformed from an apologetic accommodationistghegto be “let alone” to the
powerful advocate of Black Nationalism who speaksg to this day:

If you see him on his way to school, let him aloden’t disturb him! If
you see him going to the dinner table at a ho&tlhim go! If you see
him going to the ballot-box, let him alone, donistdrb him! (Applause.)
If you see him going into a work-shop, just let hialones—your

interference is doing him positive injufs.

It is not surprising that Justice Thomas’ histdrievisionism discards the major
applause line of Frederick Douglass’ address. [xmsgis not pleading for the
government to “let him alone” so that African-Antwans will be free from the
“stigmatizing” effects of race-conscious remedid3ouglass is arguing for Black
self-determination in its truest sense. Douglasatement is particularly prescient
because he delivers it several months before tHeethe Civil War and before the
ratification of the Reconstruction Amendments (fRleirteenth, Fourteenth, and
Fifteenth Amendments of the Constitution), and hekes themes that are essential
to equality: the ability to go to school, to enjpyblic accommodations on an equal
basis, to participate in the American polity, amdpursue a livelihood. Justice
Thomas conveniently ignores this, and he discosnertderick Douglass from his
historical moorings.

As early as 1852, some twelve years before theilyeatlited quote used by
Justice Thomas in hi§rutter dissent, Douglass advocated for armed struggle:
“Every slave-hunter who meets a bloody death irs tinfernal business, is an
argument in favor of the manhood of our race. ®aeste is, therefore, wise as well
as just.*®* One gets a sense that this is closer to what Besigneant when he said,
“Let him alone,” than Justice Thomas’s sanitizetklipretation. “Mid-nineteenth-
century Black rhetoric gives voice to the militanindset of the African American
community and debunks the Eurocentric notion ofamentless, passive, docile
African.”* The real Frederick Douglass rejected Justice Hsoncolorblind
constitutionalism-he was a true Black Nationalist.

2. The Real Frederick Douglass

Justice Thomas’ use of the Douglass quote is ats odith the historical
understanding of Douglass’ political ideology:

Douglass comprehended that merely leaving the Nalgnee was neither
adequate nor fair. He was not against benevolawartl the Negro. But,
he added, “in the name of reason and religion, emmestly plead for
justice above all else. Benevolence with justiseharmonious and
beautiful; but benevolence without justice is a kerg.

4% rederick Douglass, What the Black Man Wants: Ardeds Delivered in Boston
Massachusetts (Jan. 26, 188B),4 THE FREDERICK DoOuGLASS PAPERS 59, 68 (John W.
Blassingame & John R. McKivigan eds., 1991).

40 orbessupranote 29, at 161.
402d. at 169.
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The tragic shortcoming of the pervasive shibbol&Biye the Negro fair
play and let him alone,” Douglass fully knew, whattwhile whites never
tired of letting the Negro alone, they consisteritBnied him an equal
opportunity in the “race of life.” He declared th# is not fair play to
start the Negro out in life, from nothing and witbthing, while others
start with the advantage of a thousand years behiewh.” An accurate
assessment of the Negro’s progress in civilizatinoteover, required that
“he should be measured, not by the heights otters bbtained, but from
the depths from which he has come.” In light af #normous disparity
between the relative positions of whites and bladks America,
consequently, it would be difficult, if not impob&, to equalize
completely their starting points in the “race delf The undeniable
injustices and resulting inequalities the Negrowad in the past, he
suggested, deeply impressed an inauspicious legacythe Negro’'s
present and future: a legacy that a truly progvessepublic would not
allow to persist®

Justice Thomas has a fundamentally different unaleding of the “race of life”
than Frederick Douglass. By contrast, even aferesy was formally abolished,
Douglass recognized the permanence of racism. wArf@nths after the address
discussed above, Douglass focused on suffrageh®oméwly emancipated slaves:
“Slavery is not abolished until the black man Haes ballot.*** This is far removed
from the “let me alone” Douglass that Justice Theinaokes'®®

3. Justice Thomas’ “Nationalism”

It is a stretch to call Justice Thomas a Criticalc® Theorist or a Black
Nationalist, but he uses narrative to navigateghké between liberal individualism
and his group identification as a Black Man in Aiaf® Justice Thomas is a
contextual Black Nationalist; he only espouses the principtes Black self-
determination and transformative social change whinin his own self-interest, as
in his confirmation hearing$? or when it serves to preserve a long-standing kBlac

403WALDO E. MARTIN, JR., THE MIND OF FREDERICK DOUGLASS 70-71 (1984).

40Frederick Douglass, In What New Skin Will the OldaBe Come Forth?: An Address
Delivered in New York, New York (May. 10, 186%),4 THE FREDERICK DOUGLASSPAPERS
83 (John W. Blassingame & John R. McKivigan edg891).

409d.; see also supraotes 397-98 and accompanying text.

4085ee generallMark Tushnet, Essaylarence Thomas's Black Nationalisdi7 How.
L.J. 323 (2004) (suggesting that Justice Thomas usesk biationalism as a strategy to
advance social policies embracing liberal indiwliem).

40THomas, supranote 281, at 271:

This is a circus. It is a national disgrace. Amaii my standpoint, as a black
American, as far as | am concerned, it is a high-tgnching for uppity blacks who in
any way deign to think for themselves, to do fagrtiselves, to have different ideas,
and it is a message that, unless you kowtow tddorder, this is what will happen to
you, you will be lynched, destroyed, caricaturedabgommittee of the U.S. Senate
rather than hung from a tree.

Justice Thomas well knew the power of this racieligrged historical narrativéd at 268-72.
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historical tradition that does not threaten whiteiests® For example, irUnited
States v. Fordic&® Justice Thomas emphasized the “sound educatiosi#igation”

for maintaining “historically black collegeas such. . . .”**® This is a direct and
glaring counterpoint to his professed adherence ctdorblind constitutional
originalism.

Notwithstanding his assertions to the contrary,tides Thomas is not a
constitutional orginalist!* His steadfast adherence to colorblind constihaiism
graphically illustrates how he employs InvertedtiCal Race Theofy? that is, after
the neutral themes underlying Rhetorical Neutraditg unpacked, he repackages
them by using race as a trope in support of hiddéneut view of racial
subordination.  Whites become discrete and insut@norities, Blacks are
stigmatized victims of misguided race-based statgelsse, and Frederick Douglass
is a champion for colorblind constitutionalism. Gonstruct this inside-out world of
inverted critical race narrative, Justice Thomasthassume the role of “originalist,”
while simultaneously adopting the narrative techeijof Critical Race Theorists.
This is the hallmark of inversidgt!

Essentially, Justice Thomas lives in two worde is a colorblind
constitutionalist and a race-conscious contextadibnalist. This shared duality or
double-consciousness is a dominant thread in Blastorical narrative$® He
chooses, however, to neutralize the significance rade through Rhetorical
Neutrality. That is, he embraces all of the unded myths articulated in the
Court’s race jurisprudence and rejects Justice @100s modified colorblind
approach. Justice Thomas selectively uses histooptext, and narrative to
“educate” the Court on the Black experience, whitehe same time, arguing for
colorblindness whenever he concludes that the fussce has “stigmatizing” effects.
To Justice Thomas, the use of race by the staiever appropriate. This creates a
complex doctrinal dilemma for Justice Thomas fomiast reconcile the colorblind
concept of liberal individualism and his very perabaffirmation of Black pride
(and self-determination). Professor Mark Tusheétrs to this as Justice Thomas’
“ambivalent black nationalisn!® It can be suggested that Justice Thomas is not

4%%nited States v. Fordice, 505 U.S. 717, 745 (1998pmas, J., concurring).
40%505 U.S. 717 (1992).

4194d. at 748-49 (Thomas, J., concurring) (emphasisddde
4l1SeeMarcoOSSON supranote 399.

41%Charlessupranote 202, at 625-26.

3.

4lSee generallyAngela Onwuachi-Willig,Using the Master's “Tool” to Dismantle His
House: Why Justice Clarence Thomas Makes the QasAffirmative Action 47 ARriz. L.
Rev. 113 (2005) (arguing that Justice Thomas' professi career makes the case for
forward-looking affirmative action).

41%5ee W.E.B. DuBoIs, THE SouLs OF BLAck FoLk (1903); RLPH ELLISON, THE
INvISIBLE MAN (1952); Angela Onwuachi-WilligJust Another Brother on the SCT?: What
Justice Clarence Thomas Teaches Us About the hdftuef Racial Identity90 lowa L. REv.
932, 978-96 (2005).

41%Tushnetsupranote 406, at 323.
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totally ambivalent-he knows when to be race-conscious. He identifiesyever,
with liberal individualism because this colorblitehet rejects all race-based group
theories of transformative equality. The Fourtbemendment’s anti-caste
principle is replaced with the anti-differentiatiquminciple. This is precisely the
objective of colorblind constitutionalists; yetdibes not resolve the tension between
individualism and nationalism. As Professor Tuslelains:

Justice Thomas’s opinions make out a powerful dasesome public
policies and against others. Yet, they are not auththeir internal
tensions. The opinions contain a black nationalistnd. It can be seen
in the importance that Justice Thomas places orptiiieies that would
really benefit African Americans as well as theiffedence the opinions
display as to whether the policies benefit whitagn non-elite whites. It
can also be seen in Justice Thomas's approvafafereces to historically
black colleges and universities. Nationalism, titgus precisely the kind
of group identity that Justice Thomas’s individsalireject$?’

Justice Thomas alternates between concern for lthbt pf African-American
students in the inner city schodi§,to outright rejection of affirmative action
because of its stigmatizing effeét&to support of the historically Black colleges and
universities*? He moves from race-conscious, group based theofiequality to a
liberal individualist conception of equality. Withthis interpretive and doctrinal
framework, it is impossible to move toward racesmaous remedial approaches that
will address ingrained problems of systemic racism.

Ill. RECLAIMING THE ANTI-SUBORDINATION THEORY IN THEFIRST AND FOURTEENTH
AMENDMENTS

The race jurisprudence of Justices O’Connor andnésocombine to form the
doctrinal core of the Roberts Court’s colorblindigprudence. As the previous
sections illustrate, Justice O’Connor constructg thnalytical framework of
Rhetorical Neutrality by using a compromise apphoabich seeks to neutralize race
while simultaneously applying it to promote divéysor to eradicate identifiable
discrimination, and Justice Thomas adopts a literalorblind approach by
employing inverted narratives to preserve neuyralitTheir approaches overlap

417d. at 330-31.

4183ee, e.g.Zelman v. Simmons-Harris36 U.S. 639, 681-84 (2002) (Thomas, J.,
concurring) (concurring in the Court’s opinion upding the use of vouchers for students in
Cleveland, Ohio, and quoting Frederick Douglas®itaphasize the power of education to
emancipate and stating that “failing urban pubtbaols disproportionately affect minority
children most in need of educational opportunity”).

“1%See e.g, Grutter v. Bollinger539 U.S. 306, 350 (2003) (Thomas, J., concurringgiri
and dissenting in part) (“The Majority upholds thew School’s racial discrimination not by
interpreting the people’s Constitution, but by msging to a faddish slogan of the
cognoscenti.”); Adarand Constructors, Inc. v. P&t U.S. 200, 241 (1995) (Thomas, J.,
concurring in part and concurring in judgment) ($@ernment-sponsored racial
discrimination based on benign prejudice is justnagious as discrimination inspired by
malicious prejudice. In each instance, it is ragdiscrimination, plain and simple.”).

42 ordice, 505 U.S. at 745-49 (Thomas, J., concurring).
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because, in varying degrees, both are committedotorblind constitutionalism.
Justice O’Connor seeks to explain the impact ortemmajoritarian interests through
diversity in thecontextof education, while she rejects the use of racether
contexts where the impact on white privilege carimtexplained in neutral terms.
Conversely, Justice Thomas rejects the use of sdtogether, unless it can be
repackaged to preserve neutrality or to supportraigsionist version of Black
Nationalism. Under either approach, race is useenwit fits the overarching goal of
neutrality: Justice O’Connor celebrates the broadtitutional and societal
importance of diversity iGrutter while imposing a twenty-five year limit on the use
of race; Justice Thomas, while “concurring” withettemporal limit set by Justice
O’Connor, concludes that the use of race has stigimg effects in the admissions
process in higher education. His view is markedifferent when the use of race is
employed to preserve historical self-determination.

In many ways, this Article has catalogued what dcdaé termed a disconcerting
“prequel” to the Roberts Court’s race jurisprudencAll of Justice O’Connor’s
affirmative action decisions lead inevitably to Beurt’s recent decision iRarents
Involved in Community Schools v. Seattle SchoolribtisNo. 1 and Meredith v.
Jefferson County Public Schogtswhere the Court held that the cities of Louisville
and Seattle’s voluntary desegregation plans wecenstitutional because race was a
predominant consideration in student school assigst?®> Justice O’Connor’s
decision inGrutter draws a bright line around the universiy is special, the
paradigmatic marketplace of ideas where race isobmeany factors. On the other
hand, public elementary and high schools are diffetbecause the state is not
accorded the same deference when the context imday education. The First
Amendment does not provide a rationale of includiere. These disparate results
highlight the need to reclaim the anti-subordimatitheory in the Fourteenth
Amendment and the substantive mandate againstl ist@ganatization in the First
Amendment.

The Court should adopt a new approach to its Rinst Fourteenth Amendment
jurisprudence in relation to race:

1. First, the Court should re-conceptualize diverayanormative
constitutional principle. The concern should béstance, not
access. This means that diversity is not simplgnidying
everything that is “different” and throwing race the mix;
rather, the First Amendment complements the Fonttee
Amendment. The First Amendment stands for the @sibion
that systemic racism sends a message of inferithéty must be
eradicated, and the Fourteenth Amendment mandates- r
conscious remedies to eradicate caste and sulpngati

2. The Court should abandon colorblind constituticsralibecause
neutrality preserves inequality and obscures theluemg
historical connection to the present day effects past
discrimination.

421127 S. Ct. 2738 (2007).
422d. at 2768.
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3. The Court should reject the requirement of disanatory intent
announced inWashington v. Daviand acknowledge that racial
discrimination is broad, shifting, permanent, apstamic.

4. The Court should reject artificial categories o$adimination,
like the de jurede factodiscrimination in school desegregation
cases, and adopt a broad view of discriminatoryaich@nd its
interlocking components, like segregated residertiausing
patterns in school integration efforts.

5. There should be a positive presumption, based uperFirst
Amendment, that institutions from elementary schodb
graduate and professional schools have the powkegpertise
to use race in a manner that serves their pedaaogicd
institutional identity.

6. When political communities decide to use race tostantively
integrate or address the present day effects oft pas
discrimination, the Court should not exercise jiadiceview to
disturb these legitimate political outcont&s.

Of course, given the current doctrinal inclinatiarighe Court, this is unlikely to
occur. This is particularly so since Justice Kehynkas assumed Justice O’Connor’s
position as the “center” of the Court. He is mutbser to Justices Scalia, Thomas,
Alito, and Chief Justice Roberts than the moreetd” bloc of the Court. Justice
Kennedy’s doctrinal journey on race remains to harted with the Roberts Couftt.

IV. CONCLUSION

We must dismantle colorblind constitutionalism aneject the allure of
neutrality. It is certainly appealing to imaginevarld where race no longer matters.
We will reach that day much sooner if we confront ¢ears, our hopes, and our
dreams and acknowledge that they all are intertvimigh race. We must use a new
rhetoric—a rhetoric of inclusion that does not $tsin colorblindness, but embraces
the substantive core of the First and Fourteentledments. In this way, Justices
O’Connor and Thomas would honor the historical digence and true legacy of
Frederick Douglass, and the Court would take anomamt step in discarding
Rhetorical Neutrality.

42%Girardeau A. Spanrhe Future of School Integration in America: The@®@me Court
Decision inMeredith v. Jefferson County Board of Education, 46LouisviLLE L. REv.
(forthcoming).

“24ohn a. powell & Stephen MenendiaRarents Involved: The Tenuous Ascendancy of
Colorblindness in the Roberts Cous U.LouisviLLE L. Rev. (forthcoming).



