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|. INTRODUCTION

On June 8, 2007, the Eleventh Circuit Court of AgpginSierra Club v. Leavift
rendered a decision that placed its judicial imatim on U.S. Environmental
Protection Agency (“EPA”) policies providing statesth the ability to exclude
water bodies from their impaired waters list whieaitt condition fails to meet water
quality standards due solely to naturally occurgogditions: For example, in 2002
the Florida Department of Environmental ProtectitifDEP”) claimed that several
streams had low dissolved oxydelevels due to “a natural conditiof,likely
stemming from hypoxic waters draining into the atns from surrounding wetland
and swamp$. While a natural conditions exception has exigtedat least a decade,
prior to the Eleventh Circuit’s decision, it hadebeconfined to EPA guidanée.
Guidance presents the position of an agency onvangissue, often for which
regulations are ambiguous or imprecise, and mayigeca means for distinguishing
permissible from impermissible activity under remjoly law® Guidance, however,
does not have the same legal authority as couisidaes, statutes, or regulatiohs.
Consequently, guidance is useful in determining temwagency will respond in a
given situation or what conclusion an administ@atoourt may reach, but does not

ISjerra Club, Inc. v. Leavitt, 488 F.3d 904, 920¢21th Cir. 2007).

’Dissolved oxygen is vital to sustaining life in atjo ecosystems. Hypoxia (low
dissolved oxygen levels) can lead to a signifiadedrease in fish and invertebrate diversity.
Extreme examples of the effect of low dissolved gety include the “dead zones” in Lake
Erie, off the coast of Cape Perpetua, Oregon aadihif of Mexico, as well as fish die-offs in
ponds and lakes during summer monthsSee NATIONAL OCEANIC & ATMOSPHERIC
ASSOCIATION, NATIONAL CENTERS FORCOASTAL OCEAN SCIENCE, HYPOXIA IN THE GULF OF
MEXICO: PROGRESS TOWARDS THE COMPLETION OF AN INTEGRATED ASSESSMENT(2003),
available athttp://oceanservice.noaa.gov/products/pubs_hypok.h

3FLA. DEP T OFENVTL. PROT., GROUP1 DELIST LIST 4-5, available athttp://www.dep.state.
fl.us/water/tmdl/docs/303d/groupl/adopted/cycle ¥aded/G1DelistList.pdf.

*FLA. DEP T OF ENVTL. PROT., 2002 UPDATE TO FLORIDA’S 303(p) LIST OF IMPAIRED
SURFACEWATERS ATTACHMENT 10: SUMMARY OF PUBLIC COMMENTS AND THEDEPARTMENT S
RESPONSES ONFLORIDA’S 2002 VERIFIED LIST OF IMPAIRED SURFACE WATERS 34 (2002),
available at  http://www.dep.state.fl.us/water/tmdl/docs/2002d@dResponsetoPublic
CommentsFinal.pdf.

5SeeU.S.ENVTL. PROT. AGENCY, OFFICE OFSCI. AND TECH., ESTABLISHING SITE SPECIFIC
AQUATIC LIFE CRITERIA EQUAL TO NATURAL BACKGROUND 2 (1997);see alsoU.S. ENvTL.
PrOT. AGENCY, OFFICE OF WETLANDS, OCEANS AND WATERSHEDS GUIDANCE FOR 2006
ASSESSMENTLISTING, AND REPORTING REQUIREMENTSPURSUANT TO SECTIONS303(0), 305@)
AND 3140F THECLEAN WATER ACT 62 (2005):see generally).S.ENvTL. PROT. AGENCY, EPA
REGION 10, OFFiICE OF WATER AND WATERSHEDS EPA REGION 10 NATURAL CONDITIONS
WORKGROUP REPORT ONPRINCIPLES TO CONSIDER WHEN REVIEWING AND USING NATURAL
CONDITIONS PROVISIONS (2005).

5U.S. OFFICE OFMGMT. & BUDGET, STIMULATING SMARTER REGULATIONS: 2002 REPORT
TO CONGRESS ON THECOSTS AND BENEFITS OFREGULATIONS AND UNFUNDED MANDATES ON
STATE, LOCAL AND TRIBAL ENTITIES 72 (2002).

"H.R. Rer. No. 106-1009, at 2 (2000) (stating that “agency guigadocuments have no
binding legal effect on the public"see alsoAppalachian Power Co. v. U.S. Envtl. Prot.
Agency, 208 F.3d 1015 (D.C. Cir. 2000).
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indicate how a federal or state court will adjutica dispute. Thus, in the absence
of any newly promulgated regulation, the naturaldibons exception has only now
garnered formal legal approval.

The natural conditions exception raises numerowstipns. (1) How does the
exception fit within the structure of state watesality standards? States may
incorporate a natural conditions exception direaitp their water quality standards
or, alternatively, bypass certain regulatory prared and retain the exception as a
reporting technique for assessing water quélit2) How do states evaluate whether
the natural conditions exception is implicated?atiNal conditions” are difficult to
pin down in anthropogenically-impacted landscapeBiscriminating violations of
water quality standards based solely on naturalditions from water quality
excursions where natural conditions are a conirigufactor presents a major
methodological hurdle for state agencieg3) Perhaps most importantly, how does
the EPA evaluate the state’s use of the exceptibhid Note explores the evolution
of the natural conditions exception, identifies th@blems raised by its current
formulation and recommends a solution that balarbesstates’ need to invoke a
natural conditions exception against the vital stdiinterest in ensuring that water
quality continues to improve within the United &t

Part | provides a background to the Clean Water(A2¥WA"), including a brief
review of its history, structure, and the developtraf water quality standards. The
analysis in Part Il.LA explores the states’ respufises in compiling a list of
impaired water under CWA 8 303(d), while Part Ir®&/iews the evolution of the
“natural conditions” exception in case law, staggulation, and EPA policy and
guidance. Part Il.C evaluates the validity of thatural conditions” exception from
three frameworks—scientific, public policy, and #g-and raises serious questions
as to whether deviatory water quality standardsemhwith the principles and
purposes of the CWA. Finally, Part lll offers stibns to the scientific, policy and
legal problems inhered in a “natural conditionsteption and recommends the EPA
promulgate policies that demand more extensive miectation from authorized
state agencies and more intensive review by the #Rére stream segments have
been removed from the impaired waters list bec#usie condition was solely based
on natural conditions.

Il. BACKGROUND OF THECLEAN WATER ACT

A. History of the Clean Water Act

The current incarnation of federal law governingface water pollution in the
United States grew out of the federal governmemgsponse to pervasive pollution
and devastation of once abundant natural resolfrcsimerous events highlighting

8See infraPart I1.B.2 for an explication of the competing eptions.

°Richard A. Smith et alNatural Background Concentrations of Nutrients tre8ms and
Rivers of the Coterminous United Statgs BvvTL. Sci. & TecH. 3039, 3039 (2003).

19d. at 3039-40.

Y“Robert Jerome Glennon & John E. Thorsdtederal Environmental Restoration
Initiatives: An Analysis of Agency Performance dahd Capacity for Changet2 Ariz. L.
REv. 483, 498 (2000) (“In 1972, cities regularly dumpad sewage into harbors and rivers.
Industrial pollution seriously degraded many rivrs
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the degradation of surface waters in the UnitedeStaccurred throughout the
twentieth century, most notably the Cuyahoga Rifier in 1969, provoking the
federal government to take rapid and compreheraitien to protect waters of the
United States?

Serious federal interest in protection of surfacsens extends back as far as
1948 when Congress passed the Federal Water BallGontrol Act (‘FWPCA”)*
This program extended limited advisory and tecHrasaistance roles to the federal
government, yet reflected an increased consciossadsthe federal level that
pollution control required federal interventiéh. Over the next twenty years, the
federal government assumed more direct resporngilaihd oversight of interstate
and intrastate navigable waters. In 1965, amentbierthe FWPCA, known as the
Water Quality Act of 1965, first introduced mandgtavater quality standards for
interstate water§. Nevertheless, over the next seven years serionisecns arose
over enforcement of water quality standards anéndtnt implementation of
pollution control technologi?

Subsequently, in 1972, Congress overhauled watiutipn law in the United
States and put in place the basic framework thatexo this day’ The 1972
amendments, for the first time, required the tremimof all industrial wastes prior to
discharge and developed an ambitiously comprehensian to secure clean and
pollutant-free surface water in the United Stdfes.The 1972 amendments
emphasized partnership between the federal and gtaternments. Rather than
require direct implementation by the federal goweent, which would have created
a massive and onerous bureaucratic hierarchy, @esgdelegated day-to-day
operations to state agencies, providing states iigxibility in developing
individualized programming to meet water qualitgretards? States were granted
discretion to develop water quality standards, ¢fiothese were strictly limited not

125eeSolid Waste Agency of N. Cook County v. U.S. Armgr@s of Eng'rs, 531 U.S.
159, 174-75 (2001) (Stevens, J., dissenting) (‘969 the Cuyahoga River in Cleveland,
Ohio, coated with a slick of industrial waste, datfire. Congress responded to that dramatic
event, and to others like it, by enacting the Faldé/ater Pollution Control Act (FWPCA)
Amendments of 1972.”). For examples of other ev@nbmpting environmental regulation in
the United States, s&dchard J. Lazaru§he Greening of America and the Graying of United
States Environmental Law: Reflections on Enviroraielbaw’s First Three Decades in the
United States20 VA. ENvTL. L.J. 75, 79-82 (2001).

pub. L. No. 80-845, 62 Stat. 1155 (codified as aiednat 33 U.S.C. § 1254t seq.
(2006)).

1CoNG. RESEARCHSERV. & THE LIBRARY OF CONG., CLEAN WATER ACT: A SUMMARY OF
THE LAW 2 (2008).

®pyb. L. No. 89-234, 79 Stat. 903 (codified as aredndt 33. U.S.C. § 1254t seq.
(2006));see alsaCONG. RESEARCHSERV. & THE LIBRARY OF CONG., supranote 14, at 2.

18CoNG. RESEARCHSERV. & THE LIBRARY OF CONG., supranote 14, at 2.

YFederal Water Pollution Control Act Amendments, PubNo. 92-500, 86 Stat. 816
(codified as amended at 33 U.S.C. § 126%eq(2006)).

18CONG. RESEARCHSERV. & THE LIBRARY OF CONG., supranote 14, at 2.

9d. at 5.
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to fall below those standards set forth by the EP/ARerhaps most innovative was
the asserted purpose of the CWA set forth in secti@l, which declared that the
objective of the CWA was to “restore and maintaie tchemical, physical and

biological integrity of the Nation’s waters™” Thus, the CWA attempts to strike a
balance between two interests: the maintenanceurwémt levels of surface water

quality’? and a highly optimistic, if virtually impossible tmeet, goal of restoration

of surface waters to pre-development conditidnSince its inception, the CWA has
undergone seventeen revisions and will likely cordi to be adapted as ecological
and political exigency requiré.

B. Basic Structure of the Clean Water Act

Importantly, the CWA applies only to “waters of tomited States® The EPA
recently advocated for a broad conception of “watirthe United States” so as to
cover isolated wetlands and other non-navigableidsodf water that provide
essential ecological services in often pervasigegraded landscap&s.However,
the U.S. Supreme Court rejected such an expans#fimittbn and limited the
application of the CWA to navigable bodies of wadeid those waterways with a
“significant nexus” or permanent surface connectmnavigable bodies of watér.

The CWA has two primary foci: (1) the constructiamd maintenance of
municipal waste water treatment plants and (2#heslopment, implementation and
enforcement of water quality standards for the mwpment of surface water
quality?® The basic structure of CWA programming is indichin the diagram
below?®

2d. at 3-4.
2ICWA § 101(a), 33 U.S.C. § 1251(a) (2006).

*gee id.§ 1313(c) (2006). In CWA parlance, it is referredas the “antidegradation
policy.”

ZThe CWA's declaration of goals and policy, 33 U.S§C1251, included as one of its
goals the elimination of all pollutant discharge1985.

24.S. ENVTL. PROT. AGENCY, CLEAN WATER AcT, CLEAN WATER AcT HISTORY (2007),
http://www.epa.gov/region5/water/cwa.htm.

BCWA § 502(7), 33 U.S.C. § 1362(7) (2006) (definimgvigable waters” as “waters of
the United States including the territorial seas”).

%3ee, e.g.Brief of Respondent-Appellee at 3-7, Rapanos nitdd States, 126 S. Ct.
2208 (2006).

?’Rapanos v. United State$26 S. Ct. 2208, 2248 (2006) (Kennedy, J., caimogiy.
Justice Scalia’s plurality opinion is narrower amduld define “waters of the United States”
as ‘relatively permanent, standing or flowing badd water.”Id. at 2221. The EPA and
Army Corps of Engineers have recently released amongndum advancing their
interpretation of the Supreme Court’s decisiorRiapanos in which they decided to apply
both the plurality’s and Kennedy’s definitiorSeeU.S.ENvTL. PROT. AGENCY & U.S.ARMY
CoRpPs OFENG'RS, CLEAN WATER ACT JURISDICTION FOLLOWING THE U.S. SUPREME COURT' S
DEcISION INRAPANOS VUNITED STATES& CARABELL VUNITED STATESL (2007).

%The construction and maintenance of water treatfiagilities are set forth in Title 11, 33
U.S.C. 88 1281-1301 (2006) and Title 1V, 33 U.$€.1341-46 (2006) of the CWA. The
remaining Titles of the CWA set forth research aent opportunities relating to water
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Development of Goals and Water Quality Standards

Monitoring of Surface

!

§303(d) |< No < Meet [——— Y
Implicated
Total Maximum Daily Load Antidegradation
(TMDL) and other strategies Measures

including NPDES, § 319, § 401,
§ 404, State Revolving Fund

One primary prohibition inhered in the CWA is thmat person may discharge a
pollutant® into any water covered by the act without firsmpdying with statutory
requirements! most importantly the National Pollution Dischargdimination
System (“NPDES"), enshrined in section 402 of th&/&3* NPDES permits limit
the quantity of specific pollutants a municipal industrial facility may discharge
and specify the particular control technology tleeility must install to meet
numerical limitation$® For most conventional pollutants, facilities sliou
implement Best Practicable Technologies (“BP*”).Conversely, for particularly
recalcitrant, toxic pollutants, the CWA require® timstallation of Best Available
Technologies (“BAT”)® In instances where technology-based limitations a
insufficient to meet water quality standards, désgers face water quality-based

quality (Title I, 33 U.S.C. 88 1251-74 (2006)), emtjuality standards and enforcement (Title
11l, 33 U.S.C. 88 1311-30 (2006)), general procatprovisions (Title V, 33 U.S.C. 8§ 1361-
77 (2006)), and funding for state programming €nl, 33 U.S.C. 88 1381-87 (2006)).

XInspired by U.S. Envtl. Prot. Agency, CWA Big Pituhttp://www.epa.gov/watertrain/
cwa/slide.htm (last visited Oct. 10, 2008).

%0CWA § 502(6), 33 U.S.C. § 1362(6) (2006) (definifimllutant” as “dredged spoil,
solid waste, incinerator residue, sewage, garbsmeage sludge, munitions, chemical wastes,
biological materials, radioactive materials, heaecked or discarded equipment, rock, sand,
cellar dirt, and industrial, municipal and agricu#ll waste discharged into water”).

3lSeeCWA § 301(a), 33 U.S.C. § 1311(a) (2006).
%2d. § 1342 (2006).
#1d. § 1311(b)(1)(A).

34d.; see alsSOCONGRESSIONALRESEARCH SERVICE & THE LIBRARY OF CONGRESS supra
note 14, at 6.

3SCWA § 301(b)(2)(A), 33 U.S.C. § 1311(b)(2)(A).
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effluent limits, which more severely restrict theaqgtity of pollutants that may be
discharged from the facilit3.

As a general rule, states must develop water gusthiindards for covered waters
within state boundarie¥. Subsequently, the state monitors surface watdiebdo
gauge compliance with the aforementioned stand8rd3tates must report surface
water segments that do not comply with water qualiandards to the EPA as part of
reporting practices required under CWA sections(@pand 305(b§? For the first
twenty years of its existence, the CWA mandatedotalTMaximum Daily Load
(“TMDL") strategy that a state had to undertakeptopel impaired surface water
into compliance with the ambient water quality stamls of section 303(dj. In
practice, however, the use of technology-baseddatals of the NPDES dominated
ambient water quality standartls.Consequently, the EPA implemented very few
TMDL control measures for impaired water bodfesiNumerous successful citizen
suits finally compelled the EPA to develop new Hatjans for TMDLs in 1985 and
1992% Most significant are the 1992 regulations whiehfsrth the sweeping scope
of the new TMDL programi The program attempts to capture an increasing
number of impaired water bodies and requires statémplement segment-specific
or water body-specific TMDLs to account for deragatof water quality standards
that could not be solved by technology-based litioites, water quality-based
effluent limitations, or other pollution controlggramming®

After a state identifies a water body segment asemguality limited and,
therefore, requiring a TMDL, the EPA advises thiéofeing procedure?®

%9d. § 1311(b)(1)(C).

%’See generalfCWA § 303, 33 U.S.C. § 1313. See Part I.C for aemdetailed
discussion.

%840 C.F.R. § 130.4 (2007).
%933 U.S.C. §8 1313(d), 1315(b) (20086).

40U.S. Envil. Prot. Agency, Overview of Current Tokdhximum Daily Load — TMDL —
Program and Regulations, http://www.epa.gov/owowltaverviewfs.html (last visited Oct.
10, 2008).

“1SeeOliver A. Houck, TMDLs, Are We There Yet?: The Long Road Toward Wate
Quality-Based Regulation Under the Clean Water, &t BENvTL. L. Rep. 10,391, 10,392-93
(1997).

2d.

435eeCONG. RESEARCHSERV. & THE LIBRARY OF CONG., CLEAN WATER ACT AND TOTAL
MaxiMum DAILY LoADS (TMDL s) OF POLLUTANTS 2 (2005).

*see generally0 C.F.R. § 130.7 (2007). More recent proposeibi@s to the TMDL
program were withdrawn after vigorous condemnafiom industry groups and scientists.
SeeNotice of Withdrawal, 68 Fed. Reg. 13,608 (March 2@03).

%40 C.F.R. § 130.7(b)(1)(i)-(iii) (2007).

4%U.S. ENVTL. PROT. AGENCY, OFFICE OF WATER, EPA 841-B-99-007,PROTOCOL FOR
DevELOPING NUTRIENT TMDLs (1999), available at http://www.epa.gov/owow/tmdl/
nutrient/pdf/nutrient.pdf.
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1. Problem identification in which the pollutant, langse and other
contributing factors leading to impairment are eléerized"’

2. ldentification of numeric water quality targets avater quality
indicators that would allow the impaired water bddyachieve water
quality standard®

3. Source assessment in which the sources of pollititime landscape are
characterized based on the type, magnitude andidacaithin the
catchment are#.

4. Establishing linkages between the water qualitygaand the sources of
pollution to calculate the total loading capacitytbe greatest loading
the water body can receive without violating wafeality standard®’

5. Allocating loadings among sources in terms of wasit allocations
(point sources) and loading allocations (naturalkbeound conditions
and non-point sources).

6. Development and implementation of a monitoring garerify that the
TMDL has successfully attained water quality stadd2f

States should implement TMDLs eight to thirteenrgeafter identification of
impairment®  Since the inception of the new TMDL program, tB®A has
approved over 25,000 TMDI®8. The achievements of the TMDL program,
however, cannot be measured solely by the numbenmdired segments identified
or targets reached. The quality of the TMDL progiia contingent on the reliability
of the water quality standards targeted and aceurgporting of impaired water
bodies.

C. Water Quality Standards

Under CWA section 303, states must develop watalityustandards for surface
water bodies located within state boundatfedefore water quality standards can

4d. at 1-1.

“8d.

“d.

d.

51id. The allocation of loading capacity is defined bg fbllowing equation:

Loading Capacity = Ywasteload allocations ¥ loading allocations + Margin of
Safety. The Margin of Safety term accounts for any “umaimty about the
relationship between pollutant loads and receivivager quality.” Id.

2d.

53y.S. EnvTL. PROT. AGENCY, OFFICE OF WETLANDS, OCEANS AND WATERSHEDS supra
note 5, at 63.

%U.S. Envtl. Prot. Agency, National Section 303(djcF Sheet, http://iaspub.epa.gov/
waters/national_rept.control (last visited Oct. 12008). Information on successfully
implemented TMDLs, in which water quality standardave been attained, is virtually
impossible to find. A few reports are availablehttp://www.tmdls.net/, from Virginia and
Texas, which seem to indicate that at least withose states no successful TMDLs have yet
been fully implemented.

*°33 U.S.C. § 1313 (2006).
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come into effect, they must be approved by the EPAnsure that they accord with
guidelines expressly set forth at 40 C.F.R. § 13dtkeq® Moreover, states must
review their water quality standards every threergeind submit a report to the EPA
providing rationale for altering standards or maiining the program in its current
formulation® Numeric water quality standards are preferred, bu situations
where a quantitative standard is unavailable, gate qualitative and narrative
standards may sufficé.

Water quality standards are divided into three fcb@mponents: (1) designated
uses, (2) water quality criteria, and (3) antideigtaon policy>® Designated uses are
uses that society determines should be attainedgarticular water body segméhit.
Designated uses represent an anthropocentric ditdrigin model of water quality
standards and ensure that recreational and ecoraxtiigties can continue within
navigable waters and their tributarfés.In determining the designated uses for a
specific water body segment, the EPA has promulgtte following rules: (1) the
segment must be designated for all “existing uskat its uses attained since Nov.
28, 1975 (2) in all but the most extraordinary cases, swihility and fishability of
a segment must be a desired W9@) waste transport is not a legitimate designated
use®® (4) while multiple designated uses are permittibe, highest water quality
criteria associated with one of the uses goverifS) social and economic criteria
and factors may be considered when fashioning datid uses for a segméht.

Over time, designated uses for a body of water beyeclassified, reflecting a
use that requires better water quality, or in tbeverse, a use that allows increased
pollution®” However, such downgrading reclassification isjstibto extensive
analysis, exploring whether the prior use is umadiale®® Both the public and EPA
must review the proposed change and the EPA mustider final approvaf?

%See generally0 C.F.R. § 131.5 (2007).

5733 U.S.C 8§ 1313(c)(1), (c)(2)(A).

%840 C.F.R. § 131.11(b)(2) (2007).

SCWA § 303(b)(2)(A), 33 U.S.C. § 1313(b)(2)(A); 40FCR. §§ 131.10-12 (2007).
%40 C.F.R. § 131.10(a).

1.

5240 C.F.R§ 131.3(e) (2007).

340 C.F.R. § 131.10(j) (requiring, minimally, cohece with the goals proffered in CWA
§ 101(a)(2) of “protection and propagation of fishellfish, and wildlife, and provid[ing] for
recreation in and on the water”).

®d. § 131.10(a).

%40 C.F.R.§ 131.11(a)(1) (2007%see alsoU.S. Envtl. Prot. Agency, Clean Water Act
Module (Sept. 25, 2008)available at http://www.epa.gov/watertrain/cwa/cwa8.htm (last
visited Oct. 17, 2008).

%840 C.F.R. § 131.10(g)(6).
d. § 131.10(g).

8.

%9d. § 131.10(e).
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Common use designations include: drinking watezated/untreated); water-based
recreation such as swimming, boating, and wateingkifishing and catch
consumption; aquatic life (warm water habitat antt avater habitat); agricultural
water supply; and industrial water supfly.

Water quality criteria, in turn, embody the condlits necessary to achieve and
maintain a designated uSelmportantly, water quality criteria must be sdiécally
based and thus, unlike designated uses, may net itdk account social and
economic factor§? Water quality criteria are often expressed inntitative values,
most notably concentration of pollutadts. The EPA recommends that states
develop a tiered approach, relying on core watealityuindicators, such as numeric
pollutant concentrations and other physical cood#i of the segment and
surrounding landscape, along with supplementalcatdrs for assessing whether
specific pollutants are detrimentally affectingaaiment of a designated uSe.
Where the designated uses in question are aqifatiddsignations, biological water
guality indicators are often employé&dBiological water quality indicators represent
a single metric or suite of metrics used to cham@mt a representative biological
assemblage within the aquatic ecosyst&émQualitative narrative accounts may also
be permitted and are often required to accounsdone component of water quality
criteria, most notably subjective assessments efadsthetic appearance of water
bodies”’

Finally, antidegradation policies are procedured artes that address situations
in which a proposed activity may compromise theigiested use of a particular
water body? In this manner, the CWA emphasizes maintenanaesijnated uses
in conjunction with improvement of water qualityAntidegradation policies are
multi-tiered. The first tier involves protectiorf existing designated usés. This
means that, at the very least, states must enbatenmater quality standards for a

"°U.S. Envtl. Prot. Agencysupranote 65.
40 C.F.R. § 131.11(a)(1).
Ad.

1d. § 131.11(b)(1). Other units are available includpitd, toxicity units, temperature,
conductivity units.

"U.S. ENVTL. PROT. AGENCY, OFFICE OF WETLANDS, OCEANS AND WATERSHEDS
ELEMENTS OF ASTATE WATER MONITORING AND ASSESSMENTPROGRAM 7 (2003).

™d. at 8 thl.1.

76See, €.9g.OHIO ENvTL. PROT. AGENCY, THE ROLE OF BioLoGgIcAL DATA IN WATER
QUALITY ASSESSMENT BIOLOGICAL CRITERIA ASSESSMENTL (1988) (describing the Index of
Biotic Integrity and Invertebrate Community Indéasgth developed and adopted by the Ohio
EPA as biological water quality indicatorgdyailable at http://www.epa.state.oh.us/dsw/
documents/BioCrit88_VollPartC.pdf.

"\Water Quality Standards for the Colville Indian Bestion in the State of Washington,
54 Fed. Reg. 28,622, 28,627 (July 6, 1989).

®y.S. Envtl. Prot. Agency, Antidegradation Policy e® 5, 2006),available at
http://www.epa.gov/waterscience/standards/about/adia (last visited Oct. 17, 2008).

7940 C.F.R. § 131.12(a)(1) (2007).
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given water body segment do not fall below thredbdbr a particular designated
use®® The second tier requires the protection of highlity waters$® Thus, water
bodies that attain a designated use by a signtficemgin should continue to retain
high standards rather than allowing the water tyu&d deteriorate to the designated
use threshol® Finally, tier three antidegradation policies dechéhat water bodies
specially designated as outstanding national resowaters maintain their high
levels of water quality such that virtually no dagation is tolerabl&.

The CWA has introduced a broad statutory framewimk improving water
quality within the United States. The coupled &af water quality standards and
TMDL development ensures, at least in theory, #tates actively participate in the
gradual enhancement and restoration of streamsriaeds. The potential for
achieving the underlying goal of complete restoratis contingent on states
accurately identifying and prioritizing impaired t®a bodies, so that the regulatory
mechanisms may be applied where they are needed mos

[ll. SECTION 303(d)REPORTING AND THENATURAL CONDITIONS EXCEPTION TO
LISTING

The development and revision of water quality stadd place a significant
burden on states. The statute includes a threerggiew cycle that requires states
to reevaluate the standarfds.This forces states to stay informed as to thestat
scientific findings and technological advanceméntsThe demands of water quality
standard regulations, however, are compounded byettiensive state reporting
requirements. During even numbered years, statess$ submit a number of reports
or a single integrated report to the EBACWA section 305(b) and the regulations
promulgated at 40 C.F.R. section 130.8 outline thporting requirements for
reviewing state water quality progranis. Section 305(b) reports must include a
description of the water quality for all waters eosd by the CWA within the state as
well as the extent to which designated uses haemn letained® In the most
rudimentary sense, this component of the repoitatds what percentage of water
bodies within a state attain water quality stang&rdMoreover, the report requires

89d. (“Existing instream water uses and the level ofevafuality necessary to protect the
existing useshall be maintained and protect®diemphasis added).

8d. § 131.12(a)(2).

82d. The regulations do permit reducing water qualigndiards in high quality waters in
the rare circumstance that “lower water qualityniscessary to accommodate important
economic or social development in the area in whiehwaters are locatedId.

81d. § 131.12(a)(3).

8433 U.S.C. § 1313(a) (2008).

8Wwater Quality Standard Regulations, 48 Fed. Regl(8l 51,403 (Nov. 8, 1983).
85ee40 C.F.R 8§ 130.7(d)(1), 130.8(a) (2007).

8733 U.S.C. § 1315(b) (20086).

840 C.F.R. § 130.8(b)(1) (2007).

%For example, in 2002, Florida Department of Envinemtal Protection reported that
twenty-nine percent of assessed river miles “cjéaattained their designated us8eeFLA.
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extensive characterization of the successes ofCiMA control programs and the
social and economic costs necessary to achieveydhts of the CWA® More
recently, regulations have been promulgated retgirdetailed description of
nonpoint source pollution and what steps have aitidbe taken to counteract its
effect™

While the 305(b) report is expansive in characparhaps the most important
reporting activity undertaken by the states is trejuired under CWA section
303(df? and 40 C.F.R. § 130.7(d). Whereas the 305(l)rtdgoadly describes the
successes and failures of state programming, tBédB@eport enumerates at a fine
scale how water bodies within the state are peifuyiff In the following section,
this Note explores the reporting process, emphagitie mechanisms for “delisting”
water body segments and the proliferation of “returonditions” exceptions to
meeting water quality standards.

A. Section 303(d) Report Components

The CWA requires a state to produce a reviewalslie df “waters within its
boundaries for which effluent limitations . . . aret stringent enough to implement
any water quality standard applicable to such vedfér The waters contained within
this list sets in motion the TMDL process discusgedPart 1.B. The EPA has
promulgated a suite of regulations detailing whatsmbe submitted by state
agencies to the EPA during even numbered y&ar$hese include, but are not
limited to the following seven requirements:

1. Alist of water quality-limited waters requiring TILs,*®
2. Alist of pollutants causing the impairment,
3. A priority ranking for TMDL development and implemtation?®

DEPT OF ENvVTL. PRrROT., FLORIDA WATER QUALITY ASSESSMENT2002 305@) REPORT 3,
available athttp://www.dep.state.fl.us/water/docs/2002_305h.pd

%40 C.F.R.§ 130.8(b)(2) (2007). In 2006, the FDEP highlightsvo water quality
control programs as having successfully decreasedphorus levels in water bodies, while
estimating that it would cost more than $22 billtorfund projects necessary to address water
quality and public health issues within the stat&ee FLA. DEPT oF ENvTL. PROT.,
INTEGRATED WATER QUALITY ASSESSMENT FORFLORIDA: 2006 305@) REPORT AND 303(D)

ListT UpbpAaTE 33, 35, available at http://www.dep.state.fl.us/water/tmdl/docs/
2006_ Integrated_Report.pdf.

9140 C.F.R. § 130.8(b)(4). Nonpoint source pollutiefers to all pollution that cannot be
traced to a single, identifiable source such afduastry or municipal wastewater treatment
plant. Nonpoint source pollution is often termedroff,” referring to the process by which
precipitation or other water traveling over the dscape or through stormwater systems
sequesters pollutants and deposits them in watiebo The EPA has a website dedicated to
nonpoint source pollutionSeehttp://www.epa.gov/ OWOW/NPS/.

9233 U.S.C. § 1313(d).

%40 C.F.R. § 130.7(d)(1) (2007).

94CWA § 303(d)(1)(A), 33 U.S.C. § 1313(d)(1)(A).
%40 C.F.R. § 130.7 (2007).

%1d. § 130.7(b)(1).

91d. § 130.7(b)(4).
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4. A description of the methodology employed to prasltite list®

5. A description of the “existing and readily availaldata” relied on to
produce the list®

6. Rationale for excluding particular “existing anchddy available data”
in producing the list®* and

7. If requested by the EPA, legitimate rationale feclading or delisting a
water from the list®

There are two important pieces of information ia tegulation to note from the
onset. First, the list is composed of those seggnant meeting water quality
standards as a result of a “pollutat?t”A pollutant is not the same as pollution and
is, generally speaking, limited to chemical impanti®® The CWA defines
pollution more broadly as “the man-made or man-gadlalteration of the chemical,
physical, biological, and radiological integrity wfter” and includes all pollutants
as well as non-pollutant pollution such as altefftmv regimes or channel
modification!®®> Second, “existing and available data” is subjecta variety of
definitions under EPA guidance. It can include omfiation ranging from
guantitative evidence of exceedance of water qualiiteria to evidence from
narrative statements of use designation impairmientomputer modeling that
demonstrates the attainment or non-attainment tévepuality standard$® Because
of the wide range of available options, states havair amount of discretion in
determining whether water bodies satisfy wateriguatandards.

Moreover, due to practical limitations of time ambney, the EPA does not
explicitly require states to physically monitor eyesurface water segment during
each three-year reporting cyclé. Rather, the state agency may sample a particular
region or a representative sample of water bodiemg each monitoring cycle so as
to not overly burden the financial and manpoweoueses of a stat® and, in many
cases, states will draw inferences from the limidedaset in determining whether

%d.

%1d. § 130.7(b)(6)(2).
19d. § 130.7(b)(5).
194, § 130.7(b)(6)(3).
192d. § 130.7(b)(6)(4).
19%35ee id§ 130.7(d)(1).

104SeeCWA § 502(6), 33 U.S.C. §1362(6) (2006) (definimmliutant” as “dredged spoil,
solid waste, incinerator residue, sewage, garbsgeage sludge, munitions, chemical wastes,
biological materials, radioactive materials, heaecked or discarded equipment, rock, sand,
cellar dirt and industrial, municipal, and agricuétl waste discharged into water”).

195CWA § 502(19), 33 U.S.C. § 1362(19) (2006).

108y.S. ENVTL. PROT. AGENCY, OFFICE OF WETLANDS, OCEANS AND WATERSHEDS supra
note 5, at 30-32.

197d. at 19. States may rely on probability-based sisvelyere site-specific monitoring
of surface waters is infeasible.

1%5ee, e.g.Sierra Club, Inc. v_eavitt, 488 F.3d 904, 909 n.3 (11th Cir. 2007) (describing
how Florida examined data for only twenty percedrthe state’s waters for its 2002 report).
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water quality standards are being met for a pdeicsegment or collection of
segments®

States have a fair amount of latitude in complyingth the reporting
requirements and may use an array of differentagggdres. The EPA, however, has
attempted to simplify the reporting process, conmgrthe 305(b) and 303(d) reports
into a single “Integrated Report!® The Integrated Report represents an effort by
the EPA to streamline the reporting process, whighonly benefits state agencies,
but also reduces the effort expended by the EPeuiew and facilitates public
scrutiny of the state water quality assessmentgasit!

One of the most important components towards rieglithese benefits is a five-
part categorization system applied to all waterié®avithin a staté'> The five-part
categorization of water is predicated on the syatanmbreakdown of streams into
manageable parts in a process known as segmentatiddegmentation generally
follows some homogenous unit in the physical, lhaal, or chemical features of
water bodies’* Thus, a state may simply partition water bodig® i500-meter
reaches or, to more accurately reflect ecologicaiciples, divide water bodies
based on uniform areas of flow, morphology, substrabutting land uses, pollution
sources, or unique habitat and biological commudisgributions!® Consequently,
segmentation demands a fair amount of previoushjlaive data and informatiof®

Once segmentation is completed, water body segnaeatallocated into one of
five recommended categories:

1. All designated uses are supported and none aratémed-’
2. Available data indicates that some, but not alliglested uses are
supported!® (segments included in Category 2 will necessahbity

109y.S. ENVTL. PROT. AGENCY, OFFICE OF WETLANDS, OCEANS AND WATERSHEDS supra
note 5, at 33.

19d. at 6.

11y.S. ENnvTL. PROT. AGENCY, OFFICE OF WETLANDS, OCEANS AND WATERSHEDS
INTEGRATEDWATER QUALITY MONITORING AND ASSESSMENTREPORTGUIDANCE 3 (2001).

12%5ee generally U.S. ENvTL. PrROT. AGENCY, OFFICE OF WETLANDS, OCEANS AND
WATERSHEDS supranote 5,at 46-64.

"3d. at 46.
4.
4.

118 |n many states, data and segmentation may have dmepiled by the U.S. Geologic
Services as part of their Valley Segment Type @atdbus alleviating the need to repeat the
process.See, e.g.U.S. GEOLOGIC SURVEY, OFR2003-194FisH DISTRIBUTION AND VALLEY
SEGMENT TYPE DATA FROM OHIO AQUATIC GAP ANALYSIS PROJECT (GAP) (United States
Geologic Survey CD-ROM, 2003). The EPA recommetidg states follow the National
Hydrography Datatset (NHD) coding method where laléé, which provides georeferencing
(that is an established spatial relationship betweaeal-world coordinates and map
coordinates) for segments. UB\TL. PROT. AGENCY, OFFICE OFWETLANDS, OCEANS, AND
WATERSHEDS supranote 5, at 46.

171y.S. ENvTL. PROT. AGENCY, OFFICE OFWETLANDS, OCEANS, AND WATERSHEDS supra
note 5, at 47.
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included in other categories, depending on the mund§ categories
utilized by a state).
3. There is insufficient data to make a use suppdsrdgnationt*®
4. Available data indicate that at least one desighatse is not being
supported or is threatened, but a TMDL is not ndétfe
» Subcategory A: A TMDL has been approved or esthbtisby the
EPAM™
» Subcategory B: Pollution control measures othenthaTMDL
(such as best management practices) are expectedstit in
attainment of water quality standards in a reasengleriod of
time*
e Subcategory C: Non-attainment is the result ofytwh rather than
a pollutant:®
5. Available data indicate that at least one desighatse is not being
supported or is threatened and a TMDL is neééfed.

Those segments included in Category 5 correspotid tve section 303(d) list
reviewed by the EPA for approvi&l. The impaired waters list should reflect the
current status of segments not attaining waterityustandards within a staté.
However, there are various mechanisms for remosggments from the impaired
segment list and additional exemptions, most tetiolesly the “natural conditions”
exception upheld iheavitt?

B. Delisting of Impaired Water Bodies and the MaltiConditions Exceptior®

There are a number of mechanisms available forstitedi segments from a
303(d) report of impaired bodies of water. Mosmeoaonly, a TMDL has been
developed and approved by the EPA and, consequénidyunnecessary to include

184,
194,
1204,
12,
1234,
1234,
1244,
129d. at 57.

128y.S. Envtl. Prot. Agencysupranote 54 (indicating that as of December 2, 2007738
impaired waters were listed representing 63,635&sn0f impairment).

12’seeSierra Club, Inc. vieavitt, 488 F.3d 904, 920-21 (11th Cir. 2007).

122EpA has defined a natural background condition keckground concentrations due
only to non-anthropogenic sourceS&ePress Release, U.S. Envtl. Prot. Agency, Ratiamal f
Disapproving Delisting of Waters from the 1996 Migs Section 303(d) List: Little Osage
River and Marmaton River for Naturally Occurringi.&evels of Dissolved Oxygen (January
1999) [hereinafter Press Release, Missouri], Mitpuv.epa.gov/region7/news_events/
news releases/archive/publicno/natback.htm (Iasted Oct. 17, 2008).
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in the 303(d) repor®® In certain situations, where the conditions ofiaer body
change dramatically or new data suggests that wptality standards are attained,
the segment may be removEd.It is also possible that the state agency detesi
that an alternative control measure will attain evaquality standards and that a
TMDL is unnecessary (e.g. effluent limitations mstangent than technology-based
limitations that will achieve water quality standgy™*! Alternatively, the state may
discover that non-attainment is the result of gallu rather than a pollutaft
Finally, the state may conclude that the previastings had been inconsistent with
assessment methodology developed by the stateppnovad by the EPA®

1. Sierra Club v. Leavitand the Florida Exception

The natural conditions exception falls squarely hwit this final delisting
instrument. In essence, listing for excursionsedasn natural conditions is
inconsistent with either the listing procedure oratev quality assessment
methodology of the staté® The exception is not necessarily a new developnhen
the formal imprimatur of the Eleventh Circuit shdulaise its prominence in the
environmental arena.

The dispute inSierra Club v. Leavitemerged from Florida’s 2002 impaired
waters listt® For its 2002 update, the Florida Department okiBmmental
Protection (“FDEP”) examined a single basin grotgpresenting approximately
twenty percent or 1600 of Florida’s water bodi@sUpon review, the EPA approved
a majority of the 303(d) list, but disapproved loé tFDEP’s failure to diagnose and
include certain water bodies as impaired and itthér delisting of water bodies that
were on the 1998 lis¢! By the time it had approved the final list, the& had
added an additional eighty water bodies to the-fist

Sierra Club brought suit against the EPA, claintimgt its approval of the 2002
list was “arbitrary, capricious and not in accorcamwith the law.*®® Sierra Club
challenged the EPA'’s approval of delisted waterié®dvhere the data indicated at

12%56eU.S. ENVTL. PROT. AGENCY, OFFICE OF WETLANDS, OCEANS, AND WATERSHEDS
supranote 5, at 47. Those segments in which a statenmalemented a TMDL fall within
Category 4 of the EPA’s integrated framework andtfall outside of 303(d) listing.

1305ee40 C.F.R. § 130.7(b)(6)(iv) (2007).
1344, § 130.7(b)(2)(ii).

1325ee id.§ 130.7(c)(1)(ii) (limiting listing and subsequeAVDL development to “all
pollutants preventing or expected to prevent attainment dfewguality standards . . . .")
(emphasis added).

133d. § 130.7(b)(6)(iv).

13%See infraPart 11.B.2.

135Sjerra Club, Inc. v. Leavitt, 488 F.3d 904, 908t(i1Cir. 2007).
139d. at 909.

g,

139,

1394,
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least a single infraction of water quality standavdthin the past seven and a half
years or where water quality violations were duenséural condition$? In the
district court, the EPA moved for summary judgmand the court granted summary
judgment as to each claitft. On appeal, the Eleventh Circuit first confrontae
issue of whether a single exceedence within theé gpagen and a half years was
sufficient to render the EPA’s approval “arbitracgpricious and not in accordance
with the law.™#? The court held that the EPA’s approach of con@igea multitude
of factors in reviewing the non-listing of segmeotdhered with regulatory guidance
and, therefore, the EPA did not act arbitrarilycaipriciously in approving of the
water bodieg®

The court then moved on to the issue of the “natacaditions” exception,
which allowed seven water bodies not attaining wageality standards to be
delisted** Sierra Club challenged the EPA’s decision on graunds: (1) a natural
conditions exception does not correspond with r@guay or guidance requirements
and (2) the applicable Florida administrative ratjohs constituted a change in the
water quality standards for the state without gangeapproval from the EPX® In
confronting the Sierra Club’s first assertion, tdoart turned to CWA section 101 for
guidance®*® While the CWA does not specifically provide fomatural condition
exception, the explicit purpose of the CWA is “&store and maintain the chemical,
physical and biological integrity of the Nation’saters.”®’ Restoration, in the
court’s reading, meant the “return [of] water badie their natural conditions?®® In
fact, legislative history indicates that the wordtégrity” was meant to express the
concept of naturally-structured and functioningsmtems?® Consequently, where

1494. at 909. Sierra Club’s other claims included that the ERawd not have approved
Florida’s nonlisting of water bodies which had bedlegedly impaired by a fish consumption
advisory for mercury or based on data greater fegaen and a half years old and that the EPA
should not have approved of Florida’'s priority remgkfor TMDLs because of the FDEP’s
failure to follow statutory standards.

g,

143d. at 919. |Initially on appeal, the Eleventh Circuiade short work of the first two
claims, remanding the first to determine whether BDEP had evaluated the older data and
whether it had failed to take into account watedypspecific fish consumption advisories,
which inform the inclusion of such water bodieittie 303(d) list.Id. at 913-14. As to the
second claim, the court again remanded on grouratsatthough the US EPA is not required
to approve or disapprove priority rankings, it meestiew the ranking process to “ensure that
the state is taking into account the statutoryofiect Id. at 918.

1434d. at 920.
444,

14%Brief of Petitioner-Appellant at 54-55, Sierra Clubc. v. Leavitt, 488 F.3d 904, No.
05-13959 (11th Cir. 2007).

149 eavitt, 488 F.3d at 920-21.

147|d.

148,

149d. at 921 (citing H.RRepP. No. 92-911, at 76 (1972)).
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natural conditions are the direct cause of violsiof water quality standards, the
goals and aspirations of the CWA are not contragéife

The court then turned to the second issue andheiptocess, examined Florida’s
statutory and regulatory embodiment of the natacalditions exceptioft* Florida
obliquely referenced a natural conditions excepfmmwater body impairment for
the purpose of its 303(d) list in a statute deseghhe state’s broad pollution control
goals in stating that the FDEP *“shall not considewiations from water quality
standards to be violations when the dischargerdeanonstrate that the deviations
would occur in the absence of any human-inducedhdigies or alterations to the
water body.*®? This notion was further incorporated into Floriddministrative
regulations, which expressly permit a natural ctods exception as follows, in
pertinent part:

Subsection 303(d) of the CWA and Section 403.068.,Fdescribe

impaired waters as those not meeting applicablematality standards,
which is a broad term that includes designated, wgater quality criteria,

the Florida antidegradation policy, and moderatngvisions. However,

as recognized when the water quality standards agopted, many water
bodies naturally do not meet one or more estaldistager quality criteria

at all times, even though they meet their desighagte. It is not the intent
of this chapter to include waters that do not nmberwise applicable
water quality criteria solely due to natural comtis or physical

alterations of the water body not related to palhs. Waters that do not
meet otherwise applicable water quality standarde do natural

conditions or to pollution not related to pollutarghall be noted in the
state's water quality assessment prepared undeecidn 305(b) of the
CWA [305(b) Report}>?

It is interesting to note that the policy statememilld be read as only applying a
natural conditions exception to those water bodiieswvhich water quality criteria
are violated, but “meet their designated us&.However, when this rule is read in
conjunction with another administrative code settiwhich states that “[w]aters
having water quality below the criteria establisliedthem shall be protected and
enhanced [, though] the [FDEP] shall not striveatmate natural conditions,” it

9d.

15The court’s decision as to the second issue isrmeadly expressed. Rather, the court’s
discussion of FDEP regulations acknowledges thilityalof applying the natural conditions
exception, given its express provisions in Floraministrative law. The court ostensibly
dismissed Sierra Club’s claim out of hand given Nherthern District of Florida's prior
decision in Florida Public Interest Research GrQitizen Lobby v. United States EPA, No.
4:02cv408-WS, 2007 U.S. Dist. LEXIS 84039, *32 (N.Bla. Feb. 15, 2007), in which it
affirmed the EPA's finding “that no change was eféal to the State’s underlying water
quality standards” by the natural conditions rudes rather merely provided a methodology
for identifying bodies of water its impaired watéss.

1527 A STAT. § 403.021(11) (2007).
1537 A. ADMIN. CODE ANN. 1. 62-303.100 (2007).
%4,
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appears that the maintenance of the designatedwaseunlikely considered a
prerequisite for a natural conditions excepfitn.Moreover, the occurrence of a
water quality criteria violation and the attainmefta designated use are logically
inconsistent. Water quality criteria are quanitigt qualitative, or narrative

representations of a particular designated’¥¥seOnce water quality criteria have
been derogated from, the designated use is neitggsartravened as wetb’

2. Other State Approaches to the Natural Conditiexception

Florida is not the only state that has enshrinédadural conditions” exception
into its administrative code. Rather, at leagtélein other states provide for a natural
condition exception. The natural conditions exweyg can be divided into two
distinct groupings: (1) narrative natural condisoaxceptions, that is where the
administrative body has promulgated a generic gromi for a natural conditions
exception to violations of water quafity and (2) site-specific natural conditions

1557 A. ADMIN. CODEANN . 62-302.300(15) (2007).
1%65ee40 C.F.R. § 131.11(a)(1) (2007).

157Ct. U.S.ENVTL. PROT. AGENCY, EPAREGION 10, OFFICE OFWATER AND WATERSHEDS
supranote 5, at 10 (“In those cases the natural comditiiteria may not be protective of the
designated use . . . [and] the state . . . wouledn® re-evaluate the designated use and
perhaps revised it in order to accurately refleetdttainable and existing ‘natural’ use.”).

1587 narrative natural conditions exception might ress follows: “When the natural
background conditions exceed the applicable watmlity criteria for specific waters, the
natural conditions shall become the applicableddat” SeeU.S.ENvTL. PROT. AGENCY, EPA
ReGION 10, OFFICE OF WATER AND WATERSHEDS supranote 5, at 6. For specific state
administrative code provisions see for exam@® Comp. R. & ReGs 391-3-6-03(3)(h)
(2007) (““Natural conditions’ are the collection oénditions for a particular water body used
to develop numeric criteria for water quality stards which are based on natural
conditions.”); MnN. R. 7050.0170 (2007) (“Where [natural] backgroundels exceed
applicable standards, the background levels mayskd as the standards for controlling the
addition of the same pollutants from point or ndanpesource discharges in place of the
standards.”); WWsH. ADMIN. CobE 173-201A-310 (2007) (“Whenever the natural coodisi of
a water body are of a lower quality than the assigeriteria, the natural conditions constitute
the water quality criteria.”); WWA. CoDE § 47-2-7 (2007) (“Where a natural condition of a
waterbody is demonstrated to be of lower qualitgntra water quality criterion, . . . the
Secretary, in his or her discretion, may estabéishite-specific water quality criterion for
aquatic life.”); N.J. ADMIN. CoDE § 7:9B-1.5(d)(6)(iii) (2007) (“Water quality chanteristics
that are generally worse than the water qualittedd, except as due to natural conditions,
shall be improved to maintain or provide for thesigeated uses where this can be
accomplished without adverse impacts on organisanmunities or ecosystems of
concern.”); 15A N.CADMIN. Cobe 02B.0205 (2007) (“Water quality standards will rost
considered violated when values outside the noramaje are caused by natural conditions.”);
S.C. AomIN. CobE REGs 61-68(C)(c)(9) (2007) (“Because of natural cowdis some surface
.. . waters may have characteristics outside tdredards established by this regulation. Such
natural conditions do not constitute a violationttod water quality standards[.] . . ."pAHO
AbpMIN. CoDE r. 58.01.02.200.09 (2007) (“When natural backgtbgonditions exceed any
applicable water quality criteria set forth in Sexs 210, 250, 251, 252, or 253, the applicable
water quality criteria shall not apply; insteadgréa shall be no lowering of water quality from
natural background conditions.”);ROADMIN. R. 340-041-0007(2) (2007) (“Where a less
stringent natural condition of a water of the Stgeeeds the numeric criteria set out in this
Division, the natural condition supersedes the migr@iteria and becomes the standard for
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exceptions requiring formal changes to water qualiindards based on background
natural condition$>® Distinguishing between the two classes of exoepts not
merely a matter of semantics; there is a distiectulf in the quality of the burden
placed on the state agency between the two apmsadn the case of the narrative
exception, the exception does not constitute a fivation of the state’s water
quality standard¥® The exception is thus simply a methodology foleating
segments for the section 303(d) impaired waters®lisThe level of scrutiny directed
by the EPA at the provision is attenuated and tRA'E review is solely targeted at
the section 303(d) list? Conversely, because it constitutes a modificatibwater
quality standards, a site-specific natural condgiprovision itself must be reviewed
and approved by the EP2 Thus, although in practice, under both types of
provisions, waters not attaining “normal” water lifyastandards will be excluded
from the 303(d) list, those states that have prgated site-specific provisions face
heightened scrutinif?

that water body.”); Aaska AbMIN. CoDE tit. 18, § 70.010 (2007) (“Where the department
determines that the natural condition of a watethefstate is of lower quality than the water
quality criteria set out in 18 AAC 70.020(b), thatural condition supersedes the criteria and
becomes the standard for that water.”).

1%9n 2006, Alaska abrogated its site-specific natemiditions exception and adopted a
narrative exception as its exclusive natural coon criteria. The EPA maintains, however,
that the “[d]evelopment of a numeric site-speciiiterion through a formal change in the
WQS (via ruling-making) is EPA’s nationally recomnaed approach.” SeeU.S. ENVTL.
PrROT. AGENCY, EPAREGION 10, OFFICE OFWATER AND WATERSHEDS supranote 5, at 4.

1805eeFla. Pub. Interest Research Group Citizen Lobbynited States Envtl. Prot.
Agency, No. 4:02cv408-WS, 2007 U.S. Dist. LEXIS 880*32 (N.D. Fla. Feb. 15, 2007);
U.S.ENvTL. PROT. AGENCY, EPAREGION 10, OFFICE OFWATER AND WATERSHEDS supranote
5, at 6-7. See alsp9 VA. ADMIN. CoDE § 25-260-250(A) (2007) (“[W]ater quality may from
time to time vary from established limits as a testinatural conditions.”); M. Cobe REGS
26.08.02.032) (“If the natural water quality of a stream sefgrhis not consistent with the
criteria established for the stream then: (a) Téteiral conditions do not constitute a violation
of the water quality standards.”).

161y.S. ENVTL. PROT. AGENCY, DETERMINATION ON REFERRAL REGARDING FLORIDA
ADMINISTRATIVE CODE CHAPTER 62-303IDENTIFICATION OF IMPAIRED SURFACE WATERS 9-11
(2005), available at http://epa.gov/regiond/water/wgs/documents/IWRigsien_doc_std
schanges_final.pdf (asserting that Florida’'s exprestural conditions exception was merely a
methodological tool for screening unimpaired franpaired water bodies); U.ENVTL. PROT.
AGENCY, EPAREGION 10, OFFICE OFWATER AND WATERSHEDS Supranote 5, at 6-7.

%240 C.F.R. § 130.7(d)(2) (2007). More tendentiousiyee Region 10 states permit,
with the EPA’s ostensive approval, a natural caodg exception for dissolved oxygen and/or
temperature even with minor anthropogenic contidiout See, e.g.Or. ADMIN. R. 340-041-
0004(9)(a)(D)(iii) (2007); WWsH. ADMIN. CobpE 173-201A-200(c)(i).

16320 C.F.R.§ 131.20(c) (2007) (requiring EPA review and appiowhenever a state
makes changes to its state water quality standards)

*44.
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3. An Alternative Approach: No Natural ConditioBsception

Juxtaposed with the natural conditions exceptioa@iied in the majority of
states that expressly confront the issue of ndjupabduced aberrations in water
quality, are two states that acknowledge the pitefdr natural conditions falling
below generally acceptable levels, but nonethetegsire improvement of water
quality irrespective of whether natural conditiooguse nonattainment of water
quality standards.

Colorado directly concedes that its water qualitpndards may create a
perplexing situation in which water bodies failattain water quality standards as a
result of natural conditions, yet the regulatiorejuire their improvement®
Wisconsin makes a similar compromise by requirimg tpgrading of water quality
to attain a designated use, even where naturalittmmel are a barrier to supporting
aquatic life for that designated u$g.

Both of the aforementioned approaches represertepbions of water quality
standards as peremptory in nature. A peremptongeqtion views water quality
standards as non-derogable objectives. The lbgitansion of such an approach is
that endeavoring to meet water quality standardstrba undertaken at all costs,
even where attempts will be futile. A facile arsdyof the Colorado and Wisconsin
regulations would deem them paradoxical and ineaple®” However, there is a
sense of caution in peremptory water quality stedeldhat is both pragmatic and
coherent. First, the peremptory approach may beldmentally skeptical of the
scientific possibility of quantifying natural conidins in anthropogenically-altered
landscaped® Second, there is no practical detriment of taldagh an approach for
Colorado and Wisconsin. Even though more segmmatsbe added to their section
303(d) lists, the allowance of priority ranking foMDLs permits the states to avoid
developing TMDLs when it suspects that the segmargsimpaired as a result of
natural conditions®®

4. Evolution of the Exception in EPA Policy andi@ance

Although at least two states preserve water qusidapdards in the face of natural
conditions, the exception is, nevertheless, doniindime evolution of the exception,
in many ways, mirrors the split in states thatraféitively provide for an exception
of some sort. Thus, the natural conditions exoepémerged in the guise of site-

1855 CoLo. Cope ReGs § 1002-38.20(8) (2007f'Water quality standards originally
established and amended by these rules might rietessnd result in, an improvement in
water quality notwithstanding the fact that suchpiavement would not enhance the
maintenance or attainment of existing and desighases due to physical habitat and natural
conditions.”).

1%601s. AbmiIN. Cope NR § 104.01 (2007(‘Surface waters which because of natural
conditions are not conducive to the establishment support of the complete hierarchy of
aquatic organisms shall not be degraded below prdseels, but shall be upgraded as
necessary to support assigned uses.”).

187This seems especially unreasonable in light of ati@wance for site-specific water
quality criteria. 40 C.F.R. § 131.11(b)(1)(ii) &O.

1885eeSmith et al. supranote 9, at 3039-40.
1%95ee40 C.F.R. § 130.7(b)(4) (2007).
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specific water quality standards and was later imsth, within the EPA guidance
and many state administrative codes, as a narr@tieeption to violations of existing
water quality standards such that it need not lotuded on the 303(d) impaired
waters list.

The EPA’s disapproval of Missouri’'s plan to delistaters that had been
previously listed in its 1996 and 1998 lists highlis the initial formulation of the
exception™ In a news release dated January 1999, the EPAoR&gexplicitly
stated that it rejected Missouri's use of natuidKkground conditions as a rationale
for delisting two river systemé! The news release reiterated the EPA’s prior
comments to Missouri in which it stated that “watenust be listed in those
instances where the source of the impairment isagufal condition of that water
body™ and that “ambient concentrations or condisdn excess of adopted criteria
are violations of state water quality standards ."*"> Consequently, a state could
not merely claim a natural conditions exception wiselecting segments for its
section 303(d) list. Nonetheless, the EPA offerad aternative method for
confronting violations of water quality standardeedto natural conditions by
asserting that in such cases “the appropriateraitithe development of site-specific
criteria . . . equal to natural backgrourt®®” Because Missouri’'s water quality
standards failed to adequately discuss how the ddissDepartment of Natural
Resources would establish site-specific critehia, EPA disapproved of the delisting
of the two river system$<? Importantly, the EPA emphasized that once a state
establishes methodology it must submit to it to tR€A for approval’”®
Furthermore, whenever a state action implicatesntie¢hodology, the state must
provide public notice and comment on its applicatio the specific water body?

During this same period, the EPA extended qualifipgroval to Washington’s 1998
impaired waters list, withholding full approval un¢vVashington added an additional seven
proposed water bodiesSeePress Release, U.S. Envtl. Prot. Agency, Washirgjthist of
Impaired Waters Earns Partial Approval from EPApIS®, 1999), available at 1999 WL
33882159 [hereinafter Press Release, WashingtamheSof the proposed additions were
required because the EPA did not believe Washirgtproffered reason for exclusion that
“natural conditions were the only cause of [] wajaality excursions.”ld. Washington based
its exception on its narrative natural conditiorteption, codified at \WsH. ADMIN. CODE §
173-201A-310 (2007).

"lpress Release, Missowsijpranote 128.
172|d.

173Id.; see alsdJ.S.ENvTL. PROT. AGENCY, OFFICE OFSCI. & TECH., supranote 5, at 2.

7press Release, Missousijpranote 128. The EPA proffered three elements that must
minimally be included in any site-specific critemaethodology: (1) a definition of natural
background consistent with the EPA’s; (2) a prarisihat site-specific criteria may be set in
accordance with natural background; and (3) a phaeefor determining natural background.
Id.

1"9d.; accord40 C.F.R. § 130.2(k) (2007).

1"®press Release, Missougyupra note 128. Any site-specific criteria must either b
adopted into or appended to the state’s water tyustiandards. Either way, the state must
cohere with the notice and review processes stt &r40 C.F.R. § 130.2.
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The EPA did not expressly provide information oa tise of site-specific criteria
exceptions in any of its post-1992 guidance docuséar preparing 303(d) list$’
The 1994 and 1998 guidance documents do not mention natural or rackgl
conditions. They merely mention the necessity aisistency with approved state
water quality standards, thus accommodating siésifip water quality
exceptions®® In 2002, the EPA began emphasizing integratedrtieyy in which the
305(b) and 303(d) reports are combined into a setgackage. Just as it had done
in previous guidance documents, the 280and 200%? integrated report guidance
provided no specific guidance on natural conditexteedances of water quality
standards. Consequently, there is no suggestidheise guidance documents that
the EPA had altered its site-specific approdéh.

However, the EPA’s defensive posture Ftorida Public Interest Research
Group Citizen Lobby, Inc. v. United States Envirental Protection Agengy
highlights a noticeable shift in EPA policy relaivto the natural conditions
exception®* The EPA defended its failure to review and apprBlorida’s Impaired
Waters Rule (IWR”) on grounds that the IWR did mepresent a de jui de facto
revision or modification of Florida’s water qualigtandard$® Thus, for the first
time, the EPA approved a narrative natural conaditiexception that did not need to
undergo the rigors of public and EPA approval ptiimplementatiod®® This new

""The EPA did, however, acknowledge the possibilitgetting water quality standards
equal to natural conditionsSeeU.S.ENvVTL. PROT. AGENCY, OFFICE OFSCI. AND TECH, supra
note 5, at 2.

178.S.ENvVTL. PROT. AGENCY, ASSESSMENT ANDWATERSHED PROT. DIv., GUIDANCE FOR
1994SecTioN 303(p) LISTs, availableat http://www.epa.gov/owow/tmdl/1994guid.html.

179.S. EnvTL. PrOT. AGENCY, OFFICE OF WETLANDS, OCEANS, AND WATERSHEDS
NATIONAL CLARIFYING GUIDANCE FOR 1998 STATE AND TERRITORY CLEAN WATER ACT
SecTioN 303(D) LisTING DECIsION, available at http://www.epa.gov/owow/tmdl/lisgid.html.
In 2000, the EPA provided a brief respite from tleporting process and did not require
submission for the 2000 period. 40 C.F.R. § 13)(I§ (2007).

1805eeU.S.ENVTL. PROT. AGENCY, OFFICE OFSCIENCE AND TECH, supranote 5, at 2.

181Y.S. ENvVTL. PROT. AGENCY, OFFICE OFWETLANDS, OCEANS, AND WATERSHEDS supra
note 111.

182J.S. EnvTL. PrOT. AGENCY, OFFICE OF WETLANDS, OCEANS, AND WATERSHEDS
GUIDANCE FOR 2004 ASSESSMENT LISTING AND REPORTING REQUIREMENTS PURSUANT TO
SECTIONS 303p) AND 305@8) OF THE CLEAN WATER AcT (2003), available at
http://www.epa.gov/nhrisupl/arm/documents/epa20886 Jpdf.

183n fact, Region 10 continues to describe the giEsHic exception as the US EPA’s
nationally recommended approacBeeU.S.ENvTL. PROT. AGENCY, EPAREGION 10, OFFICE
OFWATER AND WATERSHEDS supranote 5, at 4.

18%Fla. Pub. Interest Research Group Citizen Lobbynited States Envtl. Prot. Agency,
No. 4:02cv408-WS, 2003 U.S. Dist. LEXIS 25948 (NHIa. May. 29, 2003).

189d. at *13.

18%while the EPA ultimately determined that changeswiater quality criteria in the
Florida IWR constituted a revision, it maintainddaughout court proceedings that the natural
conditions exception was a mere methodological fimo$electing impaired water bodieSee
U.S.ENVTL. PROT. AGENCY, supranote 161, at 9-11.
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policy was further preserved in the EPA’s 2006 gné¢ed Report Guidance, which
explicitly provides that where a “state’s water kifyastandards include a specific
exception for exceedances caused by ‘natural dondit these segments would not
be considered impaired . . " It is worth noting that this policy continues to
demand that states incorporate a “specific exceptimto its water quality
programming®® Consequently, it would be disingenuous to contéiad the EPA is
allowing a blanket exception without any formal ediments or limitations.
Nevertheless, the Northern District of Florida ahé EPA legally and officially
opened the door to a new mechanism for excludingmizodies violative of water
quality standards based exclusively on natural itiomd.

C. Evaluation of the Natural Conditions Exception

In evaluating the natural conditions exception,isit prudent to explore the
exception from a number of different dimensions fatheworks. Three particular
frameworks are germane in the context of a regofatge: scientific, public policy,
and legal. Certainly, there is overlap among tived dimensions, but each brings
with it unique qualities that illuminate differefiaicets of the natural conditions
exception. Further, in analyzing the exceptionstinttion should be made between
the site-specific and narrative exceptiofis.Moreover, one must be careful not to
allow political or ideological considerations tol@oone’s analysis.

1. Scientific Framework

The first framework, scientific, provides the foatidn for assessing any
regulation aimed at improving environmental qualityWater quality standards,
particularly water quality criteria, are predicated verifiable scientific dat&®
Sound science is an integral component of sustlraid legitimate environmental
programming® Thus, if there is no reasonable scientific bdeisthe natural
conditions exception, it is difficult to imaginethriving as a continuing standard of
practice for state agencies.

The major obstacle confronting the natural condgiexception from a scientific
perspective is the difficulty of disentangling nalufrom anthropogenically-driven
impairments. There is no doubt that all scienceolves a certain amount of
sampling error and uncertainty, but such ambigugitsnagnified when dealing with:

187.S. ENVTL. PROT. AGENCY, OFFICE OFWETLANDS, OCEANS AND WATERSHEDS supra
note 5, at 62.

188,
18%5ee supréart 11.B.2.
1940 C.F.R. § 131.11(a)(1) (2007).

19l5ee generallf. Donald Elliott et al.Science, Agencies, and the Courts: Is Three a
Crowd? 31 BwrtL. L. Rep. 10,125 (2001) (addressing the importance of seiem
environmental policymaking and decrying the lacknafusion of science in policymaking at
the EPA). For possible solutions to the paucityscEnce in policymaking, sée. Donald
Elliott, Strengthening Science’s Voice at EBA Law & CONTEMP. PROBS 45, 53-62 (2003).
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(1) the limited historical data available to assessiral condition$®? (2) the spatial
and temporal variability of aquatic ecosystéthand (3) the reliance on imperfect
predictive models and reference sit¥s.

One of the major methodological barriers to assessiatural conditions is
determining what water quality would look like imepdevelopment or completely
undeveloped watersheds. This is virtually impossiklithin the United States,
except perhaps in the most remote Alaskan or mensireams, as almost every
watershed is impacted to some extent by humanviengon’®> Furthermore,
reliable historical data is incredibly limited astensive monitoring is a relatively
recent undertakingf® Therefore, it is difficult to even intellectuallyrasp what a
natural condition should look like. How far remavieEom human impact must one
be?

Another major methodological obstacle is the inherspatial and temporal
variability of aquatic systems. Many water quabtandards already assume a one-
size-fits-all approacH’ Such an approach, however, is incredibly misiegaind is
incongruent with the intrinsic variability in thesgstems® Snapshot monitoring
efforts and limited datasets can rarely accuratidpict existing water quality
conditions in a dynamic system such as a streariven®® Although this is a level
of error that must be implicitly or explicitly inatled in any scientific endeavor, it is
especially worrisome where one is trying to assessther humans have haay
impact on the water quality conditions in the esbssn.

192R.C. Nijboer et al.Establishing Reference Conditions for European &g 516
HyDroBIOLOGIA 91, 92 (2004) (discussing the dearth of reliatdéacbn pre-human impact
conditions).

1935ee, e.gR.L. Vannote et al.The River Continuum Conce7 CaN. J. FISH. AQUAT.
Sci. 130 (1980); R.J. NMAN ET AL, RIPARIA: ECOLOGY, CONSERVATION, AND MANAGEMENT
OF STREAMSIDE COMMUNITIES (Nancy Maragioglio & Kelly Sonnack eds., 2005).

194.S. ENVTL. PRrOT. AGENCY, OFFICE OFWETLANDS, OCEANS AND WATERSHEDS supra
note 5, at 62See alsdJ.S. ENvTL. PROT. AGENCY, EPA REGION 10, OFFICE OFWATER AND
WATERSHEDS supranote 5, at 23 (describing the inherent difficultyfinding ideal reference
sites).

1%see, €.9.U.S.DEP T OF AGRIC., ECON. RESEARCHSERV., MAJOR USES OFLAND IN THE
UNITED STATES 25 (2002) (finding that over 70% of US land is idated towards human uses
and of the remaining 28.8% listed as forested landy two-thirds is considered timberland,
that is land capable of commercial timber produmtio

1%Njijboer et al.,supranote 192, at 101. Moreover, federal law mandatatemguality
standards for the first time in 1965. Consequenthere has only been a centralized
monitoring effort for forty-five years.

19’See, e.g.OHIO ADMIN. CODE § 3745:1-07 (2007) (providing virtually uniform nenic
water quality criteria for all aquatic life desidad uses for water bodies across the entire state
of Ohio).

19%5ee Gene E. Likens & Donald C. Busd/ariations in Streamwater Chemistry
Throughout the Hubbard Brook Valley8 BOGEOCHEMISTRY 1, 20-26 (2006). See also
Vannote et. alsupranote 191.

199.S.ENVTL. PROT. AGENCY, DRAFT REPORT ON THEENVIRONMENT 2-21 (2003).
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The third and final barrier is the inadequate andufficient criteria and
contemporary datasets that are often relied upanake the determinations that the
water quality infraction is driven exclusively byatoral conditions. The EPA
recommends that natural conditions be identified dssessing the results of water
quality monitoring efforts, by the use of predietivnodels, or a characterization
based on data from a watershed with similar hydjololand use and pollutant
loading characteristicg®®  While all of these methods produce pertinent
information, they hardly reassure that accuratesmes of natural conditions are
available. Monitoring efforts often suffer fronmlited spatial and temporal scoffe.
Thus, the results of monitoring efforts requirear Bmount of inference to inform
any regulatory decision. Using data that alreadjudes no small amount of error to
extrapolate to natural conditions would likely katistically weak. Additionally,
predictive models are notoriously fallible and aby definition imperfect
representations of real-world activiti®s. Although modeling has improved
dramatically over the past two decades, with theeatl of super high-speed
processing, there is still considerable debate theewvalue of model&? Finally, the
use of reference watersheds is subject to riskscohgruence between the reference
sites and the segments in ques&¥nNo two water bodies in nature are identical and
thus, there is inherent error in translating frome evater body to anothé&¥.

Despite all of the objections raised, there is mgthunique about these particular
problems. Many scientific enterprises confront f#ane issues, especially when
dealing with uncontrollable natural systefffs.Error and uncertainty are hallmarks
of ecology and environmental science and are iraratpd into all of the scientific
underpinnings of the Clean Water A&. Nevertheless, there is a certain qualitative
difference between assigning water quality critdda a particular designated use
and claiming that natural conditions are the sekson for a water quality standard

209y.S. ENVTL. PROT. AGENCY, OFFICE OF WETLANDS, OCEANS AND WATERSHEDS supra
note 5, at 62.

201See, €.9g.OHIO ENvTL. PROT. AGENCY, Div. OF SURFACE WATER, 2006 MUSKINGUM
RIVER FINAL Stubpy PLAN 8-9 thl.2 (2006) (limiting chemistry and physicabter quality
sampling to seventeen sites over 110 river milah wamples collected five times over the
course of a year).

225ee  “model,” Merriam-Webster Online  Dictionary,  httpuiw.m-w.com/
dictionary/model (defining “model” as “a systempfstulates, data, and inferences presented
as a mathematical description of an entity or stdtaffairs”). See alsdJ.S. ENvTL. PROT.
AGENCY, EPA ReGION 10, OFricE OF WATER AND WATERSHEDS supra note 5, at 24-25
(describing the limitations of modeling).

235eeRobert V. ThomannThe Future “Golden Age” of Predictive Models forrface
Water Quality and Ecosystem Managemé&g@# JOFENVTL. ENG'G 94, 99-102 (1998).

24see generalliijboer et al. supranote 192.
29d. at 92.

285ee generallyL.L. Eberhardt & J.M. Thomaspesigning Environmental Field
Experiments61 EcoLOGICAL MONOGRAPHS53 (1991).

W’see, e.g.supra note 51,the Margin of Safety, which represents the degrée o
uncertainty and error built into TMDL loading alkton calculations.
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violation. The significant problem is that anyiofaof natural conditions as the
singular basis for a violation would be refuteddny quantifiable human impa@t
This means that even where dissolved oxygen orepkld are so low that no known
human impact could create such conditions, inrgatiat the observed levels should
become the new water quality standards for the whtely one risks making
numerous erroneous assumptions regarding the veelantributions of natural
versus anthropogenic pollutarts.

In the end, however, it could be argued that sifierbarriers are minor when
compared with the importance of creating flexibtihg mechanisms for states. If
the best available data point to natural conditiasmishe sole agent for nonattainment
of water quality standards, then states may be idgatihe most rational conclusion
under the circumstances and should be grantedaheah conditions presumption
until data indicate to the contrary.

2. Public Policy Framework

Evaluation within the public policy framework in maways is a diametrically
opposite pursuit from within the scientific frameiko The scientific framework,
when working effectively, provides an objective isa®r evaluating a prograf’
The public policy framework, on the other hand, raiees the social and cultural
dynamics that inform and influence decision-makiig.Thus, within the public

2%The EPA has recently acknowledged that any apjbitabf a natural condition
exception necessitates that the water quality eimur arise exclusively from natural
background sources. U.ENvVTL. PROT. AGENCY, OFFICE OF WETLANDS, OCEANS &
WATERSHEDS INFORMATION CONCERNING 2008 CLEAN WATER ACT SECTIONS303(D), 305@),
AND 314 INTEGRATED REPORTING AND LISTING Decisions 11 fig.1, available at
http://www.epa.gov/owow/tmdl/2008_ir_memorandum.pdfherefore, where anthropogenic
sources contribute even one-tenth of one percemotiutant loadings leading to a water
quality exceedance, the natural condition exceptiay not be invoked.

2097 hypothetical example may help elucidate this poBtate Agency has initially set the
water quality criterion for dissolved oxygen at ®@/l. Water chemistry monitoring SiteA
has yielded dissolved oxygen levels measured ang/) far below what is required under the
regulations. There are no municipal wastewateiitias on the stream or excessive nutrient
loads in the water column that could create sushdissolved oxygen conditions. Because of
the natural stagnant water flowSite A State Agency declares the water quality violatioa
result of natural conditions and, pursuant to allegry provision, sets the measured level as
the new water quality criterion f@ite A However, recent construction in the watershexl ha
increased sediments entering the stream, whichcoartribute to a decrease in dissolved
oxygen levels. Although the increased sedimematimuld not manifest such low dissolved
oxygen levels on its own, its contribution to lovgsblved oxygen levels in combination with
natural conditions may have caused the water guaéviation. Seed. for a visual
representation of the problem.

2%0or instance, from a scientific perspective, enopiri measurements through
physiochemical assays and biological surveys caluate the success of a water quality
improvement program. In a highly reductionistieniilation, the scientific perspective might
merely ask whether dissolved oxygen levels areXam§/I' or arsenic concentration isX*
parts per billion”

2lstella Z. TheodoulouThe Contemporary Language of Public Policy: A StartPoint
in PuBLIC PoLicy: THE ESSENTIALREADINGS 1, 4-5 (Stella Z. Theodoulou & Matthew A. Cahn
eds., 1995).
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policy framework, motivations of key actors andksfaolders play an important
role?*> Moreover, the reasonableness or superiority @okcy or regulation is
determined by how closely fit the ends are to theans?®* The public policy
framework also allows one to investigate whetheegulation creates unanticipated
outcomes that may undermine the original ratiof@ereating the regulatiot?

Initially, it seems clear that the natural condiBoexception serves a legitimate
public policy interest. State funding for enviroamtal programming is limited and it
is ostensibly senseless to require a state to tineemies in developing and
implementing TMDLSs for segments that would not Harene iota from TMDLS2'®
The question then becomes whether the natural tonsliexceptions as they are
currently conceived best serve this interest.

One of the initial perversions of a natural comdis exception is that it
exacerbates the existing incentives to delist wdtedies. There is nothing
intrinsically wrong with a state’s desire to delistHowever, in practice, with each
additional tool provided to a state to delist wdiedies, there is additional potential
for abus€'® States have existing incentive to find ways tlistievater bodies due to
the cost of developing and implementing TMEs. The direct costs incurred by
states and industry are compounded by the econamtcsocial costs that may
accompany TMDLs, including increased household wated sewer rates and
reduced agricultural production as farmers areefdro implement agricultural Best
Management Practicé¥. Finally, the delisting of water bodies may plag a
important political role by creating the appearaatemproving water quality within
the state. Raw numbers are important and whilistded for natural conditions does
not mean that water quality has improved within skege, it will likely be reported
or interpreted as improving by citizens who havighee the time nor the inclination
to examine the specific reasons for the reductidmpaired water bodies.

22See generallyMatthew A. CahnThe Players: Institutional and Noninstitutional At
in the Policy Processn PusLICc PoLicy: THE ESSENTIAL READINGS 201 (Stella Z. Theodoulou
& Matthew A. Cahn eds., 1995).

213stuart NagelTrends in Policy Analysjsn PusLiC PoLiCcY: THE ESSENTIAL READINGS
181, 181-84 (Stella Z. Theodoulou & Matthew A. Caus., 1995).

2%Andrea Meier & Charles L. UsheXew Approaches to Program Evaluatjon SKiLLS
FOR EFFECTIVE MANAGEMENT OF NONPROFIT ORGANIZATIONS 371, 381-85 (Richard L.
Edwards, John A. Yankey, Mary A. Altpeter eds., 899

219t can, however, be persuasively argued that pyigeinking provides the equivalent
benefit of delisting because states can rank sitesre natural conditions appear to be the
basis for exceedance at the bottom of their TMOhbrjites.

Z%That is not to imply that Florida abused its disiore in delisting water bodies for
natural conditions. If one examines FDEP’s respsert® public comments, it appears that
FDEP resisted pressure to delist additional wabelids and was reticent to apply the natural
conditions exceptionSee generallffLA. DEF T OFENVTL. PROT., supranote 4.

27Y.S.ENVTL. PROT. AGENCY, OFFICE OFWATER, 841-D-01-003THE NATIONAL COSTS OF
THE TOTAL MAXIMUM DAILY LOAD PROGRAM (DRAFT REPORT) 20, 34 tbl.VI-1 (2001)
(estimating the annual cost to the states for dpiey TMDLs to be $68 million to $75
million dollars and the annual costs to pollutirguces for implementing TMDLs at $900
million to $4.3 billion).

28q. at 26.
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The natural conditions exception creates a secadicppolicy dilemma at the
level of regulatory discretion and deference itvisles to states. There is arguably a
lack of an appropriate review mechanism to deteemiin an exceedance was
exclusively due to natural conditions. A review BPA administrative decisions
revealed a single instance where the EPA rejectgdta’s determination that water
bodies violated water quality standards due torahttondition'® Since then, there
has not been a single case in which the EPA hasteg] a state’s conclusion when
relying on the natural conditions exception. Caopmstly, states have either
reserved the natural conditions exception for thos®imstances in which there was
no doubt that natural conditions were the causexoéedances or the EPA lacks the
necessary financial and manpower resources to raakeasonable and thorough
investigation. One should be careful, however, taobverstate the potential for
abuse. The state’s list must undergo public rexded some level of scrutiny by the
EPA and, in most circumstances, the state willdgired to show good cause for
excluding water bodieg° Thus, there is more than a modicum of oversight
throughout the proceg$

Although it can be argued that there should bengio oversight by the EPA,
one of the great policy insights inhered in theuctire of the CWA is the
acknowledgment that local conditions demand loohitons??? A national agency
hardly has the level of intimate knowledge of loaglatic ecosystems that a state
agency has. Consequently, it makes perfect sensdlaw a state agency a fair
amount of deference in determining the status atestvaters. Therefore, when a
state agency declares that a state water bodytesoleater quality standards due to
natural conditions, the EPA is in a relatively waadsition to deny the assertion,
given its rather limited knowledge of state watedies relative to the state.

3. Legal Framework

The final framework for interpreting the naturalnditions exception is a legal
framework. The legal framework examines both legahifications of natural
conditions exceptions as well as how they fit witthie structure and purpose of the
CWA. Although no court has formally raised thedegsues explicated below, this

Z%ress Release, Washingtsopranote 170.
2205ee generally0 C.F.R. § 130.7 (2007).

224t js worth distinguishing between the site-specifiater quality standard exceptions
and narrative natural conditions exceptions: sjteeific water quality exceptions contain an
additional level of EPA scrutiny because whenewddeal to state regulations they must
undergo EPA approval for modifying existing watewality standards. Furthermore,
whenever they are implicated for a site, publicieevis necessary pursuant to 40 C.F.R. §
131.20 (2007).

222This notion seems to permeate the allocation gfamsibility within the CWA. See40

C.F.R. § 130.0(a) (2007) (describing the water itppabmponents of the CWA as “allowing
States to implement the most effective individualgsams”). While the EPA ultimately is the
final arbiter of water quality standards for wabexdies, the CWA implicitly recognizes the
necessity of partnerships with state and local cigen See33 U.S.C. § 1251(g) (2006)
(“Federal agencies shall co-operate with State lacal agencies to develop comprehensive
solutions to prevent, reduce and eliminate polluio concert with programs for managing
water resources.”).
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does not mean that they are trivial. The legamfaork raises questions of
responsibility and authority that implicate therpairy division of labor among local,
state, and federal governments in carrying out phavisions of the CWA#
Therefore, these legal inquiries should be takest as seriously as questions of
public policy and science.

The first major point to be made is to reiterateltbavitt court’'s assertion that a
natural conditions exception coheres with the ulyitey purpose of the CWA2*
The CWA's goals are maintenance and restordffonA water body that violates
water quality standards due exclusively to natwahditions cannot be said to
require restoratiof?® Rather, it is performing exactly as it would hetabsence of
any human intervention. Therefore, at its core, tlatural conditions exception is
legally sound.

More interesting problems emerge when looking at résponsibilities of state
and federal agencies within the CWA. The EPAhis ¢entral administrative body
in the context of the CWAZ While state agencies play a complementary rbke, t
EPA is the final arbiter in regulatory decision-ritak concerning water quality
standard€®® The case can be made that the EPA, by permiitingtural conditions
exception, abdicated a portion of its oversighpossibility in allowing too much
deference to state agencies. The EPA’s formalosityhto approve or disapprove
section 303(d) lists may not be sufficient to adearthe restoration goals of the
CWA if segments are granted natural conditions ptiees in the absence of
definitive supporting evidence. Of course, one oaly speculate that the EPA is
permitting the exception in the absence of suffitievidence. However, the single
instance where the EPA has disapproved of a stafgiication of the exception
evinces perhaps too much deference to state desisioa lack of requisite diligence
in review by the EPA.

Coupled with the EPA’s abdication is arrogation e states of the EPA’s
administrative charge and oversight. The statespartners in maintaining and
restoring water quality, but they are not lead mpent®*® Although the CWA
encourages the states to play a role in determiweigr quality standards, the EPA
should retain a meaningful review role. It is imst role as reviewer that the

22%n one sense, the fundamental aim of the legaldraonk is to illuminate what the EPA
means when it states that “[tlhe [Water Quality [Mgement] process implemented jointly
by EPA, the States, interstate agencies, and adeawibcal and regional planning
organizations.” 40 C.F.R. § 130.0(a) (emphasisedjld

224Sjerra Club, Inc. vLeavitt, 488 F.3d 904, 920-21 (11th Cir. 2007).
22CWA § 101(a), 33 U.S.C. § 1251(a).

228 eavit;, 488 F.3d at 921 (“The phrase ‘restore and maintaidicates that Congress
sought to return waterbodies to their natural coow$, not modify waterbodies’ natural
conditions.”).

227y.S. ENvTL. PrROT. AGENCY, EPA REPORT No. 335, THE CHALLENGE OF THE
ENVIRONMENT: A PRIMER ON EPA’'s STATUTORY AUTHORITY 13 (1972), available at
http://www.eric.ed.gov/ERICDocs/data/ericdocs2sayitent_storage_01/0000019b/80/39/45/
37.pdf.

22850633 U.S.C. § 1313(c)(2) (2006); 40 C.F.R. § 131.528D7).
22933 U.S.C. § 1313(c)(2); 40 C.F.R. § 131.5(a).
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distinction between the two approaches to the dime@adopted by the states takes
on significance. Setting site-specific water giyadtandards is no different from the
basic partnership function of the states in crgftimater quality standards for all
water bodies within its bordef¥. The narrative exception, which applies to the
selection of impaired water bodies and does nostitoite a modification of water
quality standards, shifts the partnership in fagbthe state$' By eliminating a
level of mandated EPA review, the state has innegsarrogated to itself the role as
reviewer of the validity of natural conditions eptiens.

The EPA'’s potential dereliction of responsibility further evidenced by the
manner in which it has decided to advance the ahtunditions exception. Instead
of developing a regulation that deliberately adsiesshe express exception, the EPA
merely advises states that such an exception isifted so long as it is incorporated
into state administrative la®¥* Guidance avoids the contentious political process
formulating new regulatior’d® If the EPA’s recent experience in trying to alitsr
TMDL regulations is any indication, the EPA woulké serious opposition to any
proposed regulatory chang@$. However, in the absence of an express regulation,
the natural conditions exception is still subjectontroversy and political influence.
By avoiding the more democratic process of regmtatcreation, the EPA’s
exception loses some semblance of its legitimacy.

IV. SOLUTIONS

The natural conditions exception raises numerousblpms prompting a
multitude of solutions ranging from straightforwaminovel. No solution can solve
every problem presented, but some are more pl&inigtional and readily adoptable
by the EPA. This section proffers three potensallutions and concludes with a
recommendation that balances the needs of the Ejadnst the desire for a
legitimate process that will more accurately captwater bodies not attaining water
quality standards due to natural conditions.

Z0The EPA must approve the site-specific water quatiandards pursuant to 33 U.S.C. §
1313(c)(2) and 40 C.F.R. § 131.5(a).

BlYnder the express exception, because they do testthe state’s water standards, the
EPA does not conduct a 33 U.S.C. § 1313(c)(2) redrd its review is thus restricted to the
303(d) list.

232.S. ENVTL. PROT. AGENCY, OFFICE OF WETLANDS, OCEANS AND WATERSHEDS supra
note 5, at 62 (“If the state’s water quality stamidainclude a specific exclusion for
exceedances caused by ‘natural conditions’, thegments would not be considered impaired

Z3Creating regulations occurs through a three-stepgss of proposal, public comments
and review, and issuance of a final opinioBeeU.S. ENvTL. PROT. AGENCY, CREATING A
REGULATION (Jan. 17, 2008), http://www.epa.gov/lawsregs/bamiek.html (last visited Oct.
18, 2008). The public comment and review periad lwa especially difficult for an agency as
evidenced by the EPA’s latest attempt at overhgulie TMDL regulations, which was met
with such vociferous opposition that the EPA wasdd to withdrawal its proposed changes.
Notice of Withdrawal, 68 Fed. Reg. 13,608.

244.
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A. Prohibiting the Natural Conditions Exception

The most obvious solution is to eliminate the raturonditions exception
altogether. Under this approach, the EPA woulditirte peremptory water quality
standards and require states to meet those standader all circumstances. In
application, peremptory water quality standards lekowt change the approach of
those states that incorporate site-specific watanlity standards into their
regulation$®® Because water quality standards are set to thylar conditions at
a site, there will never be a deviation from wajaality standards. Thus, the site-
specific natural conditions exception in such wdiedies will still be available as
long as a state is willing to undergo the procelssnodifying its water quality
standard$®*® For narrative natural conditions exceptions, ¢ bther hand,
peremptory water quality standards would restriettes’ ability to select water
bodies for exclusion from their section 303(d).listhus, even if the violation of
water quality standards was exclusively due to mahtconditions, the state would
still need to include the site in its section 3Q3i&t.

B. Expanding the Review Process

A second solution is to mandate more extensiveerewdf segments delisted as a
result of natural conditions. The EPA has not destrated that it will reject a
state’s assertion that exceedances are solelyodnattiral condition&” Moreover,
the EPA should not be forced to ask a state toigeogood cause for its invocation
of the exceptior®® This solution consists of three parts: (1) theéAERould require
states to take a proactive approach, providind=fRA with a thorough explication of
the methodology and data employed in reaching ésisibn?° Once this is
available, (2) the EPA should direct further samgpland monitoring of questionable
sites if there appears to be insufficient informatito reach a well-informed
conclusion. Finally, once the EPA has compiled tleeessary data to reach a
conclusion, (3) it should hand off the informatida anonymous third-party
reviewers from the scientific community to detereiwhether natural conditions
exist. The third-party review system eliminate® thotential for abuse and
politicization. There is precedent for third-pargrview within the federal structure
as other federal agencies, including the Natioc#r®&e Foundation and the USDA,

2535ee40 C.F.R. § 131.11(b)(1)(ii) (2007).
2365033 U.S.C. § 1313(c)(2); 40 C.F.R. § 131.5(a) (2007)

Z'Research only uncovered a single instance wher&Rhe rejected a state’s assertion
that water bodies deserved delisting due to nabaekground conditionsSeePress Release,
Washingtonsupranote 170.

23840 C.F.R. § 130.7(b)(6)(iv) (2007)Whon requesby the Regional Administrator, each
State must demonstrate good cause for not inclualingter or waters on the list.”) (emphasis
added).

2%Region 10 currently advises states under its jiofisth to provide extensive
documentation for its natural condition exclusiohemever an exception is implicateGee
U.S.ENvTL. PROT. AGENCY, EPAREGION 10, OFFICE OFWATER AND WATERSHEDS supranote
5, at 12-13.
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rely on third-party review and certification as fpaf their regulatory structurg®
Any costs incurred by the review process shouldhmed by the state invoking the
exception and the federal government. This satutimuld allow both types of
natural conditions exceptions to remain in placd amuld place the onus on the
national government to determine whether the exwej¢ valid in each instance it is
applied.

C. Codifying the Exception in Federal Regulation

The third solution is for the EPA to promulgate egulation that specifically
allows the natural conditions exception. This Eoluwould eliminate any question
of legitimacy and would provide for a more staliéerpretation of the exception
going forward. Nonetheless, it fails to confrofit @ the issues arising from the
scientific and public policy frameworks. Moreovet, may not be politically
feasible, given the difficulties the EPA has hadohomulgating regulations in the
area of water qualits#!

If a single solution had to be selected, the secmridtion would be the most
comprehensive. It would not require serious alieneof state regulations and would
thus be readily implemented at the state levelrtheéumore, it places the burden
where it belongs—on the federal government. IfERA allows a natural conditions
exception, it should bear any encumbrances, evéreibenefits are largely reaped
by the states. Moreover, the second solution fegtiscientific and public policy
concerns. From a scientific perspective it maxesiavailable data and utilizes the
scientific community in reaching the decision whegthatural conditions are the sole
cause for exceedance. From a public policy stantificdecreases federal deference
to the states and ensures that even where the statse their discretion, the EPA
will ferret out these abuses. Moreover, if the Effds the second solution too
onerous, it may invoke the first solution and efiate the natural conditions
exception altogether. Thus, the second solutiosn the added effect of creating
incentives to eliminate the exception where theul@gry requirements become
unwieldy.

V. CONCLUSION

The CWA continues to be a monumental piece of latym that has improved
and will hopefully continue to improve water quglitithin the United States. One
of the main mechanisms within the CWA for ensurdogtinued improvement is the
TMDL program, which requires states to broadcasirtimpaired waterways and to
develop tools to eliminate impairmefit. Unfortunately, the success and legitimacy
of the TMDL program may be undermined if states icaoke natural conditions as
a means of avoiding the program. The Eleventhu@tiend the EPA have recently
expanded the scope of the natural conditions ekmeptallowing states to
incorporate the exception without undergoing tlgenmdus review process associated

2%The NSF has long relied on third-party reviewergjmint applicationsSeeNAT’L Scl.
FOUND., PROPOSAL ANDAWARD POLICIES AND PROCEDURESGUIDE IlI-2 (2007). The USDA
currently relies, at least partially, on third-padrganic certification.See generally C.F.R.
88 205.500-205.510 (2007).

245ee, e.gNotice of Withdrawal, 68 Fed. Reg. 13,608.
2425ee generallyt0 C.F.R. § 130.7.
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with water quality standard modificatiéff. This creates issues of legitimacy and
potential abuse that must be resolved. The EPA degide to eliminate the
exception altogether or formally promulgate regale that incorporate the
exception. However, to ensure that states conttoueenefit from the exception
where genuinely applicable, the EPA may be betégvesl by introduction of a
stiffer review process that maximizes availabl@infation and integrates third-party
review.

243%5jerra Club, Inc. vLeavitt, 488 F.3d 904, 920-21 (11th Cir. 2007); Fla. Puberest
Research Group Citizen Lobby v. United States ErRibt. Agency, No. 4:02cv408-WS,
2007 U.S. Dist. LEXIS 84039, *32 (N.D. Fla. Feb, 2807).



