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I. INTRODUCTION

Wilhelmina Dery has lived in her home in the cifyNew London, Connecticut,
since she was born in 1918Now, after the United States Supreme Court'ssiegi

"J.D. expected, May 2007, Cleveland-Marshall Collegfe Law, Cleveland State
University; B.A. summa cum laudeJohn Carroll University (History and Economics).
would like to thank my family for all their love drsupport, especially my wife Mary Pat.

Kelo v. City of New London, 545 U.S. 469, 475 (2D0%Vilhelmina’s husband, Charles,
also has lived in the house for approximately spagrs. Id.

103
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in Kelo v. City of New Londghshe and her fellow petitionéreho own property in
the Fort Trumbull area of New London will be forcedsell their properties to the
city.* While Dery’s and the other petitioners’ propestiwere not “blighted or
otherwise in poor conditior?the Court determined that the city’s proposed afse
eminent domain was constitutional under the Fiftmehdmenf, and that the
condemnation of petitioners’ properties could pestesolely because they
“happen(ed] to be located in the development afe&b, instead of being able to
live the remainder of her life in her only home,ripenust move to make way for a
city-sponsored economic development profect.

Like New London, several other urban cities actbgscountry have been using
government-sponsored economic development projeatsvitalize their economies
and to slow population out-migratiénFor instance, the city of Lakewood, Ohio, an
inner-ring suburd of Cleveland, has long been losing population §olos to
sprawling suburbs farther west of both Cleveland hakewood:* In 2003, in an
attempt to reverse this growing trend, Lakewoodgbbuo redevelop one of its
neighborhoods to create new homes, a shoppingctliisind business opportunities
with the hopes of making the city more desirdbleHowever, because several
landowners refused to sell their properties to kad@d and because the city could
not condemn the properties through eminent domiaihad time, the redevelopment
project dissolved and the city continues to lospubation and jobs to outer-ring
suburbs-

2\d. at 4609.

3There were a total of nine petitioners, who owriftddn properties in Fort Trumbull, that
filed suit challenging the city’s use of eminenntin. Id. at 475.

4ld. at 483-84. Petitioners must sell their propertiegshe New London Development
Corporation (NLDC), a private non-profit entity astished by the City of New London “to
assist the City in planning economic developmeitd."at 473.

°Id. at 475.
5U.S. ®NsT. amend. V.
"Kelo, 545 U.S. at 475.
81d. at 490.

9See generallddam P. HellegersEminent Domain as an Economic Development Tool:
A Proposal To Reform HUD Displacement Pgli2@01 L. Rv. M.S.U.-D.C.L. 901.

Onner-ring suburbs are older suburbs that are inmely adjacent to major cities.
ANDRES DUANY ET AL., SUBURBAN NATION: THE RISE OF SPRAWL AND THE DECLINE OF THE
AMERICAN DREAM 4-5 (2000).

/. David Sartin, Eminent Domain Policy Angers SonmeAiN DeaLEr (Cleveland,
Ohio), Oct. 26, 2003, at S6. Inner-ring suburlie ILakewood are declining across the
country, as they “los[e] residents and businessé®sher locations on a new suburban edge.”
DUANY ET AL., supranote 10, at 4-5.

23artin,supranote 11.

13y, David Sartin,Strike Two for West End Proposal: Issue 47 LosesimPA@n Latest
Tally; Recount To Come Next MonfAIN DEALER (Cleveland, Ohio), Nov. 22, 2003, at B1.
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The stories of property owners like Dery and oiesifike Lakewood bring to the
forefront the problems inherent in cases involimg Fifth Amendment’s Public Use
Clause* On the one hand, private property rights in tb@intry are highly
respected and are usually accorded the utmostetefel® Conversely, urban cities
across the country often cannot compete with spngveluburbs, and the problems of
urban sprawl continue to grow unabat@d.

This Note will analyze the two opposing interestspooperty owners and of
cities in the context of the Supreme Court’s Publge Clause jurisprudence and
show that while the Court’s decision Kkelo may have diminished property rights,
the decision could render an overriding positivact on combating urban sprawl.
Part Il defines urban sprawl and identifies somdt®fassociated costs. Part Ill
briefly describes Public Use Clause jurisprudenderpto the Supreme Court’s
ruling in Kelo. Part IV discusses the Court’s opinionkialo and Justice Kennedy’s
concurrence. Part V examines the substantiakisniti of Kelo and the legislative
responses to the ruling. Part VI then suggests timwvCourt’s decision ifKelo
ultimately found the right balance between the cetimg interests of property rights
protection and an urban city’s ability to compegaiast sprawling suburbs. Finally,
Part VII concludes the Note by reiterating thatiesit like New London and
Lakewood need the power of eminent domain for tteipnomic survival.*’

Il. URBAN SPRAWL AND ITS ASSOCIATEDCOSTS

A. What Is Sprawl?

To properly analyze the costs and problems assatiatth urban sprawl, it is
first necessary to determine exactly what consgt#usprawl.” Unfortunately, the
term historically has not been well-defin€d. In fact, sprawl often has been

In a referendum election, residents in the city.akewood voted against authorizing public
financing and the use of eminent domain for thevetbpment projectid.

14y.S. NsT. amend. V.

153See Michael J. Coughlin, Commenfbsolute Deference Leads to Unconstitutional
Governance: The Need for a New Public Use RadeCaTH. U. L. Rev. 1001, 1005 (2005)
(mentioning how political theorists “viewed the teation of property rights as one of the
central purposes of government”); Doug Doudney tdidil, Ominous Implications of the
Kelo Decision: America Is Outraged, and It's Easy Tioddrstand WhyORLANDO SENTINEL
(Fla.), July 8, 2005, at A23 (“Property rights dtembued by government([;] they are inherent
natural human rights.”).

16See DUANY ET AL., supra note 10; Michael LewynSuburban Sprawl: Not Just an
Environmental Issue84 MARQ. L. Rev. 301 (2000); se alsanfra Part Il.

YAvi Salzman & Laura Mansneru§or Homeowners, Frustration and Anger at Court
Ruling N.Y. TiMES, June 24, 2005, at A20 (internal quotation markstted) (quoting
Thomas J. Londregan).

185eeAmy Helling, Local and Comparative Perspectives on Managingmds Growth:
Advocate for a Modern Devil: Can Sprawl Be Defa®ld7 G, St. U. L. Rev. 1063, 1064
(2001). The word “sprawl” as a planning term dat arise until approximately the late 1950s
and early 1960s. Robert W. Burchell & Naveed Aa&he Evolution of the Sprawl Debate
in the United State$ HasTINGSW.-Nw. J. BnvTL. L. & PoL’y 137, 140 (1998).
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attributed with an “I-know-it-when-I-see-it qualitio it,” rather than a specific,
concrete definitiort?

More recently, however, several scholars have dotghclearly define the
amorphous concept of sprawl by delineating its pneidant characteristi¢S. For
instance, in 1998, the Federal Transit Adminisbratiand the Transportation
Research Board of the National Research Councitgped a comprehensive study
of sprawl and determined that sprawl referred “tgaaticular type of suburban
peripheral growth” epitomized by a number of idBatile element$’ The elements
consisted of residential and/or nonresidential tigraent that is 1) relatively low-
density, 2) noncontiguous and unlimited, 3) sphtis¢gregated, and 4) automobile-
dependent? Similarly, another recent study, which outlingatasvI’s more easily
identifiable characteristics, specified that thesze five basic components of sprawl
and emphasized that each of these components Wwartly ssegregated from one
another”®> The components included 1) residential subdimsi®) strip shopping
centers, 3) office parks, 4) under-utilized civiastitutions, and 5) extensive
roadways necessary to connect the other four coempstt

By combining these general elements and componactmlars today have
fashioned several working definitions of sprawlor example, one straightforward
description of sprawl is the “outward spread of ooencial, industrial, and
residential development into open spaces locatetheriringes of urban centers.”
By contrast, a more precise definition that acceunt sprawl’s rather ambiguous
nature is that sprawl constitutes “low-density, damnsuming, automobile-
dependent, haphazard, non-contiguous (or ‘leapfrdgvelopment on the fringe of
settled areas, often near a deteriorating centsabc town, that intrudes into rural or
other undeveloped areaS.”While this latter conception of sprawl is moreailed,
for purposes of this Note and to focus on the asb/émpact of sprawl on cities and

9Timothy J. Dowling,Point/Counterpoint: Reflections on Urban Sprawhat Growth,
and the Fifth Amendmentl48 U. R. L. Rev. 873, 874 (2000)see alsoROBERT W.
BURCHELL ET AL, NAT'L REs. CounciL, TCRP RPorRTNo. 39, THE COSTS OFSPRAWL—
RevisITED 11 (1998) (noting that even an authoritative stay sprawl in 1974 did not
explicitly define the term “sprawl”). Alluding teprawl’s unspecified nature, some scholars
have suggested that one possible cause of itsnceatigrowth over the years has resulted
from “sprawl’s seductive simplicity, the fact thét consists of very few homogeneous
components . . . which can be arranged in almostnay.” DUANY ET AL., supranote 10, at
5.

20See BURCHELL ET AL., supra note 19, ab-8; DUANY ET AL., supra note 10, at 3-20;
DoNALD C. WiLLIAMS , URBAN SPRAWL: A REFERENCEHANDBOOK (2000).

ZIBURCHELL ET AL., supranote 19, at 6-8.
2,

ZDUANY ET AL, supranote 10, at 5-7.
g,

2WiLLIAMS , supranote 20, at 247.

%Dowling, supra note 19, at 874.See alsoChris J. Williams, CommentDo Smart
Growth Policies Invite Regulatory Takings Challesige A Survey of Smart Growth and
Regulatory Takings in the Southeastern United StateALA. L. Rev. 895, 899 (2004).
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inner-ring suburbs, sprawl will be referred to asy adlevelopment that moves
population and jobs “from older, urban cores to eewess densely-populatéd”
suburbs at the outer edges of major metropolitaasat

B. The History and Growth of Urban Sprawl

Urban sprawl in the United States has been a peevaspect of the country’s
development? While some commentators believe that sprawl adgrmknt patterns
have existed since the nation’s foundfhgnd that urban sprawl merely represents
the results of a free market econothythere is overwhelming evidence that
government policies actually have encouraged spdawelopment? In particular,
federal government policies in the areas of housimg transportation have favored
suburban growth at the expense of central cifieBor instance, federal government
housing policies, such as the Federal Housing Athtnation (FHA) mortgage
insurance program, which only guaranteed home léasw-risk suburban areas,
and the Housing Act of 1937, which encouraged pufdiusing to be built in major
cities, combined to move “middle-class families @fitcities both by subsidizing
migration to suburbs, and by turning cities intarging grounds for the poof
Likewise, government transportation policy has emaged suburban migration by
subsidizing the cost of driving and by constructivey highways® Consequently,
the government's road-building efforts have “degadcities and accelerated
suburban sprawl in two ways: by the physical desion of city neighborhoods and
by making suburban life more conveniett."Thus, urban sprawl “does not reflect

2L ewyn, supranote 16, at 301.

285eeBURCHELL ET AL., supranote 19, at 6-8; Lewyrsupranote 16, at 301. An example
of sprawl development would be a suburb, such amAwake, Ohio, located in a county west
of Cleveland. Avon Lake has segregated housingligigions, strip shopping centers,
isolated office parks, and wide roads.

2Lewyn, supranote 16, at 301.

S0wiLLiaMs, supra note 20, at 2 (“In many respects, present day rurevelopment
patterns are merely an outgrowth of trends set a@tian over the previous 200 years.”).
Williams writes that profitable land speculatiordaan anti-urban bias contributed to the early
roots of sprawl developmentd. at 2-4.

31l ewyn, supranote 16, at 304 (citing several conservative smisdl One proponent of
sprawl development has indicated that “sprawl i$ the work of bad or stupid people.
Rather, it is the natural result of years of purgumprovements in travel and communication,
making previously remote locations increasinglyessible.” Hellingsupranote 18, at 1065.

%2Dowling, supranote 19, at 880; Lewysupranote 16, at 304-05.

*Lewyn, supra note 16, at 305. Lewyn also discussed how goventanh education
policies have encouraged urban sprate idat 322-29.

34d. at 305.
*d. at 312-22.

%9d. at 316. Another scholar has noted that “nearbhtgifive percent of federal
transportation money ‘paves the way for sprawlDbwling, supranote 19, at 880 (quoting
Pietro S. NivolaMake Way for SprawMWasH. PosT, June 1, 1999, at Al).
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choices made in an unregulated marketplace butetdieavily influenced by huge
government subsidies that encourage sprail.”

In fact, as the government began implementing these subsidies in the latter
half of the twentieth centur{, urban sprawl in the United States increased
dramatically, as more and more people and jobscagdd from central cities to
distant suburb® For instance, at the close of World War |I, apjmately seventy
percent of metropolitan Americans lived in centcities, but today central-city
populations account for only a little more thanrtthipercent of metropolitan
Americans® Since 1980, suburban populations have increasetres faster than
central-city populations, as now a total of ovettysipercent of Americans live in
suburbs outside of major citi&s. And from 1960 to 1990, the amount of developed
land in metropolitan areas has “more than doubledgn though the population has
increased by less than half this réteFurthermore, as people have moved into the
suburbs, the jobs have followé&H. Approximately ninety-five percent of the more
than fifteen million office jobs created in the D28were established in the suburbs,
and today nearly two-thirds of all new jobs areaked in suburban are&s.
Moreover, the population and job trends of urbamawpshow no signs of slowing in
the near future, as Americans continue to relottatgew homes and workplaces on
the edges of metropolitan citi&s.

C. The Costs of Sprawl

As urban sprawl has increased in the United Stakescosts of sprawl have
become more clear and significdht.n general, the costs of sprawl are defined as
“the resources expended relative to a type, denségd/or location of

%’Dowling, supranote 19, at 880.

%83eeBurchell & Shad supranote 18, at 140 (discussing how the federal gawemnt
housing and transportation programs in the 195@s1860s “helped push development far
beyond the nation’s central cities”).

%%Lewyn, supranote 16, at 301.

49d. Central cities, such as Cleveland, Buffalo, atdL8uis, have experienced drastic
declines in populationld. at 301-02. Since 1950, the populations of Clexetland Buffalo
have decreased by more than 45%, and St. Louikstasore than 60% of its residentsl.

“WWiLLiams , supranote 20, at 11.

42d. at 12. For example, metropolitan New York Citgtspulation increased by 8% as its
area grew by 65%; metropolitan Chicago’s populatimmeased by 4% as its area grew 46%;
metropolitan Cleveland’s population decreased 9 &% its area grew 33%d.

“3Lewyn, supranote 16, at 302.
*d.

“SWiLLiaMs , supranote 20, at 1. Scholars have emphasized thatvshes now become
an institutional aspect of American culture: “Stimnization and sprawl are as ingrained in
our national myth as baseball and apple pie onae.iveRobert H. Freilich & Bruce G.
Peshoff, The Social Costs of Spraw29 WkB. LAw. 183, 186 (1997). “Sprawl has been
promoted by social forces, which reflect the defirea rural lifestyle coupled with an urban
income.” Id.

46gee idt. Williams, supranote 26, at 899-900; Dowlingupranote 19, at 875-79.
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development® Specifically, the costs of sprawl have contribute numerous
societal problems, including the loss of producti@anland, excessive dependency
on automobiles, pollution, onerous infrastructuests, and the destruction of our
central cities and inner-ring suburfis. For example, sprawl destroys nearly one
million acres of farmland each year, and now apipnately eighty percent of our
fruits, vegetables, and dairy products are thresmtdrecause of sprawl development
patterns’ In addition, sprawl has led to excessive depetylemn personal
automobiles, which has caused substantial trafficgestion, higher energy costs,
and large increases of air pollution from the addil driving miles?

Yet, perhaps the most threatening cost of spraitg idamaging effect on central
cities and inner-ring suburBS. For instance, as former Vice President Al Gore ha
commented, sprawl “has left a vacuum in the citied suburbs which sucks away
jobs . . . homes and hope; as people stop walkirdpwntown areas, the vacuum is
filled up fast with crime, drugs, and dangét."Thus, as more and more people and
jobs move to the metropolitan edges of cities, dbentry’s poorest neighborhoods
get left behind, and central cities become eves desirablé® For those residents,
sprawl “exacts a price from families by providingafer employment opportunities,
resulting in lower income in education levels, gmbvides fewer positive role
models for children living in central citie$” In fact, as sprawl leaves a void in
urban cores and fosters racial and economic seiipaga “sprawl systematically
deprives inner city residents of opportunities addquate services, which stimulates
the anti-social behavior suburban America rejetts.Furthermore, this resultant

4’BURCHELL ET AL., supranote 19, at 8.

“8Dowling, supranote 19, at 875-79. Another scholar has notetteacosts of spraw!
include “physical, monetary, temporal, and sogsyichological’ costs that have contributed
to at least six major crises” for American metrafami regions: 1) the deterioration of existing
built-up areas (cities and first- and second-ringusbs); 2) environmental degradation—Iloss
of wetlands and sensitive lands, poor air and watmlity; 3) overconsumption of gasoline
energy; 4) fiscal insolvency, transportation comiges infrastructure deficiencies, and
taxpayer revolts; 5) agricultural land conversiamd 6) unaffordable housing. Williams,
supranote 26, at 899 (quoting Burchell & Shadipranote 18, at 137)see alsdFreilich &
Peshoffsupranote 45, at 184.

“*Dowling, supranote 19, at 875.
5%d. at 875, 879see alsd_ewyn, supranote 16, at 303.

SIFreilich & Peshoffsupranote 45, at 189 (“Sprawl’'s costs are most pronedrfor those
residents remaining in the central city and filagrsuburbs.”)see alsd_ewyn, supranote 16,
at 303.

52judith HavemanGore Calls for ‘Smart’ Growth; Sprawl’s Threat tcafmland Cited
WasH. PosT, Sept. 3, 1998, at A17 (internal quotation mankstted) (quoting Al Gore).

53SeeFreilich & Peshoffsupranote 45, at 189-19Gee alsoDowling, supranote 19, at
874.

S“Freilich & Peshoffsupranote 45, at 189-90.

%Robert W. BurchellEconomic and Fiscal Costs (and Benefits) of Spra@ILks. Law.
159, 168 (1997).

8Freilich & Peshoffsupranote 45, at 190.
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void in central cities and inner-ring suburbs dases the tax-paying ability of their
residents and causes fiscal problems and eventhatlget cuts for programs that
such residents desperately néed. As one scholar has noted, metropolitan
communities are now divided, as “decreasing denpddcadiversity, geographic
separation, and escalating costs due to sprawkbsogcial problems minimize the
social responsibility bond that should exist betwesntral cities and suburban
communities.®

With sprawl, the country’s sense of community atgl historic and cultural
heritage are gradually being replaced by new higisveand big-box stores placed in
the middle of what was once precious farmiZhd\s people move away from older,
more established city neighborhoods into newer shéhuareas, there seems to have
been an interpersonal disconnect “evidenced bgrteg decreases in volunteerism,
a general lack of commitment by individuals to jo@mmunity-based organizations,
and decreases in donations to charitf8sSuburban citizens often feel the need for
two incomes to maintain a certain standard of fiyiand other societal interests have
taken a lower priority> As one scholar has observed, sprawl has congdbiat a
significant decline in the quality of life and tleeis now a real “danger of forgetting
what life was like without [sprawl],” where we sgdicome to accept a ninety-
minute daily commute, a smoggy horizon, lifelesatid cities . . . as the natural
order of things.*

Thus, while some argue that sprawl has benefitsh s1$ increasing a region’s
housing supply and providing more affordable hog§frthe overwhelming evidence
suggests that sprawl is “a problem in need of at&sl.”® One commentator has
warned that if a solution is not quickly found, omation “can look forward to
increased pollution, longer commutes, more econodapression in our central
cities, and further loss of our cultural heritagel aense of community™

I1l. PuBLIC USECLAUSE JURISPRUDENCEPRIOR TOKELO

Recently, governments have begun attempting to dingblution to sprawl by
using the power of eminent domain, which has raigedstions about the proper
scope of the Fifth Amendment’s Public Use Clatis&@he Public Use Clause grants
governments the power to condemn private propeuty rbstricts that power by
stating that “private property [shall not] be takéor public use without just

5Burchell,supranote 55, at 168.

%8Freilich & Peshoffsupranote 45, at 190.

598eeDowIing, supranote 19, at 874, Freilich & Peshadijpranote 45, at 190.
%Freilich & Peshoffsupranote 45, at 190.

®ld.

52Dowling, supranote 19, at 874.

53SeeHelling, supranote 18, at 1065-74.

54williams, supranote 26, at 90GeeDowling, supranote 19, at 887.
%Dowling, supranote 19, at 887.

%seeKelo v. City of New London, 545 U.S. 469 (2005&e alsanfra Part VI.
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compensation® Throughout the country’s history, there has baesubstantial
amount of litigation regarding the meaning of thiblR Use Clause, and courts have
subjected the clause to varying interpretati$ns.

A. Narrow Interpretations

In the years immediately following the ratificatiaf the Bill of Rights, the
United States Supreme Court narrowly interpretedRhbblic Use Clause, requiring
that the government’s power of eminent domain betéid to instances where the
condemned land was taken for use by the generditgibDuring that time, eminent
domain could be used for public projects, such madls, private roads, and the
drainage of private land$” However, the Court strictly prohibited a legistat
from using the power of eminent domain to take propfrom one private party to
give to anothef! For instance, in the 1795 caganhorne’s Lessee v. Dorranfe
the Court emphasized the paramount rights of ptgpmwnership and ruled that
eminent domain should be exercised only in “urgases,” and that it was difficult
to imagine such an urgent case “in which the néiges$ a state can be of such a
nature as to authorize or excuse the seizing aldldrproperty belonging to one
citizen, and giving it to another citizef*” Likewise, in the 1798 casgalder v. Bul)
the Court again stressed that the Public Use Clanpécitly banned takings that
effectively transferred private property to anotleitizen’® Justice Chase wrote,
“[A] law that takes property from A. and gives @ B: It is against all reason and
justice, for a people to entrust a Legislature V@thCH powers . . .

This narrow interpretation of the Public Use Claasatinued into the nineteenth
century. For example, in the 1848 c&¥est River Bridge Co. v. Di% two justices

57U.S. NsT. amend. V, cl. 2 (emphasis added). The entireselas referred to as the
Takings Clause, but the phrase “for public usefeierred to as the Public Use Clausgee
Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 231 (198

%8seediscussiorinfra Part 111.A—C.

69SeeCoughIin,supra note 15, at 1007-10; Stephen J. Jones, Nbigmping Eminent
Domain Law: An Argument for Strict Scrutiny Anadydnder the Public Use Requirement of
the Fifth Amendmenb0 S‘RACUSE L. Rev. 285, 290-93 (2000); Peter J. Kulick, Comment,
Rolling the Dice: Determining Public Use in Order Effectuate a “Public-Private Taking”
A Proposal To Redefine “Public Usg2000 L. Rv. M.S.U.-D.C.L. 639, 646-48.

“Glen H. Sturtevant, Jr., Not&conomic Development as Public Use: Why Justice
Ryan’sPoletownDissent Provides a Better Way to Decitido and Future Public Use Cases
15 Fep. CRr. B.J. 201, 206 (2005).

"SeeVanhorne’s Lessee v. Dorrance, 2 U.S. (2 Dalld 8795); Calder v. Bull, 3 U.S.
(3 Dall.) 386, 388 (1798).

"Dorrance 2 U.S. (2 Dall.) at 304.

1d. at 311.

"1d.

SCalder, 3 U.S. (3 Dall.) at 388.

9d.

"W. River Bridge Co. v. Dix, 47 U.S. (6 How.) 5073¢B).
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issued concurring opinions stressing that propeadyld not be taken simply to
transfer ownership from one private entity to aroffi Justice McLean stated that
such an action “the State cannot do. It wouldfiact be taking the property from A
to convey it to B. The public purpose for whicle thower is exerted must be real,
not pretended” Similarly, in the 1876 decisioohl v. United Stateshe Court
determined that eminent domain was “a right belogdio a sovereignty to take
private property for its own public uses, and motthose of anothef®

B. Broad Interpretations

However, in the twentieth century, the Supreme Cimterpreted the Public Use
Clause much more broadly, granting legislators wideretion to determine what
actions constitute a “public us&'” For example, iBerman v. Parkerthe Court in
1954 found that there was no violation of the Rublgse Clause when it held that the
federal government could condemn property located iblighted neighborhood,
despite the fact that the property was later tdeased or sold to another private
entity®? TheBermanCourt deferred to Congress’s determination thaéveloping a
depressed area of Washington, D.C. to eliminatetammtevent slum housing was a
public purpose within the government’s police pafifeiThe Court wrote, “If those
who govern [D.C.] decide that [Washington] shouddlzautiful as well as sanitary,
there is nothing in the Fifth Amendment that staimdthe way. Once the object is
within the authority of Congress, the right to iealit through the power of eminent
domain is clear® The Court then refused to review Congress’s dgwaent plans
on a property-by-property badisnoting that “the means of executing the project
[were] for Congress and Congress alone to deterfifne

Likewise, in 1984, the Court reaffrmed a deferente legislative
pronouncements regarding the Public Use Clauddawaii Housing Authority v.
Midkiff.2” There, the Court declared that Hawaii’s planakettitle from private

81d. at 537-38 (McLean, J., concurring; at 543-44 (Woodbury, J., concurring).
d. at 537 (McLean, J., concurring).
8Kohl v. United States, 91 U.S. 367 (1876).

81SeeCoughlin,supranote 15, at 1010-18; Jonesipranote 69, at 293-96; Kuliclsupra
note 69, at 647-52.

82Berman v. Parker, 348 U.S. 26, 33-34 (1954).

83d. at 32-33. The Court wrote, “It is within the paw the legislature to determine that
the community should be beautiful as well as hgakpacious as well as clean, well-balanced
as well as carefully patrolled.Id. at 33.

84d.
9d. at 34-36.

89d. at 33. The Court further wrote, “Once the questid the public purpose has been
decided, the amount and character of land to bentdkr the project and the need for a
particular tract to complete the integrated plastisrén the discretion of the legislative branch.”
Id. at 35-36.

8Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 239-41984). “[T]he Court has made
clear that it will not substitute its judgment ffegislature’s judgment as to what constitutes a
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landowners and then transfer it to lessees “toaedhbe concentration of ownership
of fees simple in the State” satisfied the PublgeClaus& The Court stated that
“[tlhe mere fact that property taken outright byieemt domain is transferred in the
first instance to private beneficiaries does natdmmn that taking as having only a
private purpose® Instead, relying on the findings of the Hawaigate legislature,
the Court declared, “[W]here the exercise of thenemt domain power is rationally
related to a conceivable public purpose, the Cbag never held a compensated
taking to be proscribed by the Public Use Claifée.”

One other landmark case that broadly interpretedRPhblic Use Clause in the
twentieth century was the recently overturned d¢sletown Neighborhood Council
v. City of Detroit”* In Poletown the Michigan Supreme Court applied state law and
held that Detroit could use the power of eminenndm to acquire a large tract of
land so that General Motors could build a car aséemiant®® The Michigan court
rejected the landowners’ arguments that there wega distinction between “public
use” and “public purpose” and that the city wasamstitutionally using eminent
domain merely to transfer property from one privtizen to anothe¥ Instead, the
court noted that “[tlhe power of eminent domaintds be used in this instance
primarily to accomplish the essential public pugm®f alleviating unemployment
and revitalizing the economic base of the communifjhe benefit to a private
interest is merely incidentaf” The court then refused to subject the city’s ifiigg
to meaningful judicial review, citin@dermanand writing that “when a legislature
speaks, the public interest has been declaredrirstavell-nigh conclusive.®

C. Towards a Narrow Interpretation?

Yet, as alluded to earlier, the Michigan Supremeur€on 2004 overruled
Poletownin County of Wayne v. Hathca®k In Hathcock Wayne County sought to
use the power of eminent domain to transfer land furivate developer who was
going to construct a large business and technofmayk®’ The court began its
analysis of the Michigan Constitution’s Public USkwuse by noting that the clause

public use ‘unless the use be palpably withoutaeable foundation.” Id. at 241 (quoting
United States v. Gettysburg Elec. Ry. Co., 160 868, 680 (1896)).

88d. at 231-32.
89d. at 243-44.

99d. at 241. The Court added, “When the legislatupeiose is legitimate and its means
are not irrational, our cases make clear that eogbidebates over the wisdom of takings . . .
are not to be carried out in the federal coults’at 243.

“poletown Neighborhood Council v. City of Detroit)8 N.W.2d 455 (Mich. 1981),
overruled byCounty of Wayne v. Hathcock, 684 N.W.2d 765 (Mi2B04).

%Ad. at 457.

%\d. at 458.

%Id. at 459.

%1d. (quoting Berman v. Parker, 348 U.S. 26, 32 (1954))
%Hathcock 684 N.W.2d 765.

“I1d. at 769.



114 CLEVELAND STATE LAW REVIEW [Vol. 55:103

was not an absolute prohibition against transfgraaondemned property to private
entities but did foreclose the ability of governnseto transfer “condemned property
to private entities for arivateuse.® Citing Justice Ryan’s dissent Roletown the
Hathcockmajority outlined three categories in which thansfer of a condemned
property constituted a public use: 1) when thadfar involves a “public necessity
of the extreme sort otherwise impracticabl®,2) “when the private entity remains
accountable to the public in its use of that propel”® and 3) “when the selection of
the land to be condemned is itself based on pwoliwern.*® Applying this test,
the Michigan court ruled that the proposed busitaesstechnology park did not fall
within any of the three categories and held tha& public use requirement of
eminent domain was not satisfi€d. The court then determined that tReletown
majority wrongly concluded that “a generalized emoic benefit was sufficient . . .
to justify the transfer of condemned property tprivate entity,**®* and announced
thatPoletownwas thereby overruled?

Thus, beforeKelo, there seemed to be a consensus among courts that
governments could use the power of eminent domaitmansfer blighted property
from one private entity to anoth®f. Yet, the issue still remained whether
governments had the authority to use eminent dorwirevitalize non-blighted,
economically-depressed neighborho&sSo, inKelo, the Court was faced with a
choice between favoring a broad interpretatiorhefRublic Use Clause as advanced
in Berman and Midkiff,"*’ or instead favoring an interpretation that was enor
narrowly-tailored as suggested by the Michigan 8opa Court irfHathcock'®

%d. at 781.

%d. (quoting Poletown 304 N.W.2d at 478 (Ryan, J., dissenting)). Their€ wrote,
“Justice Ryan listed ‘highways, railroads, canals] other instrumentalities of commerce’ as
examples of this brand of necessityld. (quoting Poletown 304 N.W.2d at 478 (Ryan, J.,
dissenting)).

1%0d. at 782 (citingPoletown 304 N.W.2d at 479 (Ryan, J., dissenting)). Thei€
elaborated that this second category would satiséy “public use” requirement when the
“public retained a measure of control over the prop” 1d.

1049, at 782-83 (citingPoletown304 N.W.2d at 480 (Ryan, J., dissenting)). phimary
example of this third category would be condemmatfay the purposes of blight removaee
id. at 783.

1934, at 783-84.

193, at 786.

194, at 787.
1%seediscussiorsupraPart 111.B.-C.

1%85ee Kimberly J. Brown, Recent Decisions Affirm Use &minent Domain for
Economic Development (Aug. 2005), http://www.brickem/publications/articles/870.asp.

’SeediscussiorsupraPart 111.B; see alsdBerman v. Parker, 348 U.S. 26 (1954); Haw.
Hous. Auth. v. Midkiff, 467 U.S. 229 (1984).

1%seediscussiorsupraPart 111.C;see alsHathcock 684 N.W.2d 765.
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IV. KELO V. CITY OFNEWLONDON

A. Background

In a divisive five to four decision with one conpemce and two dissenting
opinions, the United States Supreme CouKeto v. City of New Londoonce again
reaffirmed its deference to legislative pronouncet®@nd construed the Public Use
Clause broadly®® In Kelo, the city of New London, Connecticut, was a “dissed
municipality” that had been experiencing a prolahgeriod of economic declirfé’
By 1998, New London had an unemployment rate tteest approximately double the
state of Connecticut’s, and its population wastsidwest level since 1928 In
response to the city’s deteriorating economic cibonl, the city council of New
London approved a development plan that proposededevelop a ninety-acre
section of the city to create jobs, increase taxemees, and revitalize the
economically-depressed cit}#  The council designated the New London
Development Corporation (“NLDC® to obtain the land needed for the
development plan, authorizing the NLDC “to purchgs®mperty or to acquire
property [through] eminent domaif®* The NLDC successfully negotiated and
purchased most of the property within the redevalapt area, but nine property
owners refused to sell, and the NLDC instituted reent domain proceedings to
acquire the remaining parcéfs.

The nine property owners responded by bringingaéntlin Connecticut state
court, asserting that the takings of their propsrtiould violate the Public Use
Clause of the Fifth Amendmehf The New London Superior Court conducted a
seven-day bench trial and granted a permanentaneisiy order forbidding the
taking of certain parcefé! The lower court prohibited the taking of propesti
where the NLDC was to construct a park or maring, ib permitted the takings
where the NLDC was to develop office spate.Both the city and the property
owners appealed, and the Connecticut Supreme Cowdy three dissenting

justices’™ reversed in part and ruled that all of the citysoposed takings

1%eeKelo v. City of New London, 545 U.S. 469 (2005).

19d. at 473. In 1990, the state of Connecticut ha@ltbh New London a “distressed
municipality.” 1d.

14, For instance, “[iin 1996, the Federal Governmelused the Naval Undersea
Warfare Center, which had been located in the Foutmbull area of the City and had
employed over 1,500 peopleld.

112|d.

13The NLDC is a private non-profit organizatiotu.
4d. at 475.

19,

18,

1d. at 475-76.

184, at 476.
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constituted a public use under both the Federal Stade Constitution¥® The
United States Supreme Court granted certiorari dedermine whether a city’'s
decision to take property for the purpose of ecanodevelopment satisfies the
‘public use’ requirement of the Fifth AmendmeWit’ when “there [was] no
allegation that [the] properties were blighted tireswise [undesirable]:*

B. The Majority Opinion

Justice Stevens wrote the opinion of the Courhartarrow five to four decision
affirming the Connecticut Supreme Cotfit. Justice Stevens began his analysis by
noting that two opposing situations were clear und®@ublic Use Clause
jurisprudencé?® First, the government “may not take the propeftp for the sole
purpose of transferring it to another private paBtyeven thoughA is paid just
compensation® Second, by contrast, the government “may trarsfeperty from
one private party to another if future ‘use by phblic’ is the purpose of the taking .

. "% yet, Justice Stevens observed that neither ofettsituations governed the
city of New London’s proposed takind@. Instead, he indicated that the dispositive
inquiry was “whether the City’'s development plarrvegd] a ‘public purpose™
within the Supreme Court's historically broad imtestation of the Fifth
Amendment-?®

194, at 477 (citing Kelo v. City of New London, 843 A.500, 587-88 (Conn. 2004)
(Zarella, J., concurring in part and dissentingpart), aff'd, 545 U.S. 469 (2005)). The
dissents in the Connecticut Supreme Court wantetnpmse “a ‘heightened’ standard of
judicial review for takings justified by economiewklopment.” Id. (quotingKelo, 843 A.2d
at 587 (Zarella, J., concurring in part and digsenin part)). “Although they agreed that the
plan was intended to serve a valid public use, thewyld have found all the takings
unconstitutional because the city had failed touaddclear and convincing evidence’ that the
economic benefits of the plan would in fact comeass.” Id. (quotingKelo, 843 A.2d at 588
(Zarella, J., concurring in part and dissentingant)).

120d. at 476.
1244, at 477.
123d. at 475.
1234, at 470.
1244, at 477.
1294,

128d. Justice Stevens added that “the condemnatioanaf for a railroad with common-
carrier duties is a familiar exampleld.

1274, Justice Stevens wrote that New London’s develaprp&an was not enacted “to
benefit a particular class of identifiable indivads.” 1d. at 478 (quoting Haw. Hous. Auth. v.
Midkiff, 469 U.S. 229, 245 (1984)). New London’&ap also was “not a case in which the
City is planning to open the condemned land—attleas in its entirety—to use by the
general public.”ld.

1289, at 480. Justice Stevens wrote, “[W]hen this Cdoegan applying the Fifth
Amendment to the States at the close of the 19tkupg it embraced the broader and more
natural interpretation of public use as ‘publicgase.” Id. (quoting Fallbrook Irrigation Dist.
v. Bradley, 164 U.S. 112, 158 (1896)).
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Justice Stevens then cited b&brmanandMidkiff and indicated that the Court
often has deferred to legislative determinationdifig a “public purpose'® Justice
Stevens noted that this deference has allowed gimgebodies to be flexible and to
respond effectively to ever-changing conditions asittumstance$® Justice
Stevens wrote, “For more than a century, our pubsie jurisprudence has wisely
eschewed rigid formulas and intrusive scrutiny avdr of affording legislatures
broad latitude in determining what public needstifysthe use of the takings
power, ™%

Applying these principles, Justice Stevens fourat the city of New London’s
judgment should be accorded deference and thatcitiyéss development plan
satisfied a “public purposé® Although there was no suggestion that any of the
properties were “blighted or otherwise in poor dtind,”**® Justice Stevens wrote
that the city’s finding that the area was “suffitilg distressed to justify a program
of economic rejuvenation” should be entitled to ®eurt's deferenc&* He also
added that deference was appropriate in this dessguse the takings “would be
executed pursuant to a ‘carefully considered’ dgwelent plan” and that the lower
courts had found “no evidence of an illegitimategmse.** Thus, by emphasizing
judicial deference and the factual background ef ¢hse, Justice Stevens reasoned
that the “comprehensive character of the [citylslnp the thorough deliberation that
preceded its adoption, and the limited scope o [flourt’s] review” demonstrated
that the takings were justified under the Fifth Amament:*

Consequently, Justice Stevens rejected the propsvhers’ argument that the
Court “adopt a new bright-line rule [declaring] tleconomic development does not
qualify as a public use®* Justice Stevens also rejected the owners’ aligma
argument that the public benefits of economic dmwelent takings should be proved
with a “reasonable certainty® Justice Stevens countered that both rules woaild b
contrary to the Court’s precedents. Instead, Justice Stevens reiterated the
appropriateness of judicial deference in caseshimng the Public Use Clause by
quoting the Court iMidkiff: “When the legislature’s purpose is legitimateddts
means are not irrational, our cases make clear e¢hgtirical debates over the

129d. at 480-81.
130d. at 483.
130,

133d. at 484.
133d. at 475.
134d. at 483.

1394. at 478 (quoting Kelo v. City of New London, 84324.500, 536 (Conn. 2004ff'd,
545 U.S. 469 (2005)).

138d. at 484.

137|d.

138d. at 487.

139d. at 484, 487-88.
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wisdom of takings—no less than debates over thedomis of other kinds of
socioeconomic legislation—are not to be carriedintite federal courts.**°

Justice Stevens then concluded the majority opirbgnfurther stressing the
Court’s limited role in this case and how the Cuauthority “extend[ed] only to
determining whether [New London’s] proposed condatioms [were] for a ‘public
use’ within the meaning of the Fifth Amendment ke tFederal Constitutiort*
Justice Stevens observed that while the majorityndo that the city’s takings
satisfied the public use requirement of the Fiftmekdment, the Court was still
aware of the plight of the petitioners and “the dship that condemnations may
entail, notwithstanding the payment of just compgéing.”*? Accordingly, Justice
Stevens noted that the Supreme Court’s protectimre merely a baseline and that
states were free to impose further “public use”uregments:*® He wrote, “We
emphasize that nothing in our opinion precludes 8tgte from placing further
restrictions on its exercise of the takings powét.” In fact, Justice Stevens
recognized that “the necessity and wisdom of usngnent domain to promote
economic development [were] certainly matters gftimate public debate'*® and
subsequently, this controversial issue properlyukhbe resolved in the legislative
branch™*®

C. Justice Kennedy’'s Concurring Opinion

Justice Kennedy, the fifth and deciding vote tcerid favor of the respondent
city of New London, joined the opinion for the Colut wrote separately to add
several observatiort8! In his concurrence, Justice Kennedy emphasizaduthder
the Public Use Clause, courts should not blindigept a legislature’s determination
but instead should engage in a “meaningful ratidresis review™® and “should
strike down a taking that, by a clear showingniemded to favor a particular private
party, with only incidental or pretextual publicrisdits.”*° Under this standard, he
noted that a court “confronted with a plausible wsation of impermissible
favoritism to private parties should treat the ohijn as a serious one and review the

1494. at 488 (quoting Haw. Hous. Auth. v. Midkiff, 4673) 229, 242 (1984)).
1444, at 489-90.

143d. at 489.

1434,

144,

149d. In footnote 24 of th&elo opinion, Justice Stevens mentioned several argtstien
both sides of the issudd. at 489 n.24.

148See idat 488-89.

147d. at 490 (Kennedy, J., concurring).
144, at 492.

194. at 491.
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record to see if it has merit® even though the court should still presume that a
government's actions served a reasonable publioosef>*

Agreeing with the majority opinion, Justice Kennegbijected the petitioners’
argument that there should be a bright-line proioibior a presumption against
takings for the purpose of economic developmenteuride Public Use Claus#.
Touting the advantages of redevelopment projeetsyiote, “A broadper serule or
a strong presumption of invalidity . . . would pitaha large number of government
takings that have the purpose and expected effecbrderring substantial benefits
on the public at larget® However, Justice Kennedy added that a courtgitan
circumstances, probably should impose a more deimgustandard of review “for a
more narrowly drawn category of takings* While Justice Kennedy explicitly
declined to identify such categori&she wrote, “There may be private transfers in
which the risk of undetected impermissible faveriti of private parties is so acute
that a presumption (rebuttable or otherwise) ofalitity is warranted under the
Public Use Clause'®

In Kelo, Justice Kennedy determined that the takings difipeers’ properties
did not create such a risk of impermissible favemit and that his more stringent
standard should not be applied to the city of Nesndon’'s actions®’ Justice
Kennedy then highlighted five illustrative factottsat demonstrated why a more
demanding standard was not appropriateKalo."®® First, the takings in New
London “occurred in the context of a comprehensiseelopment plan®®*® Second,
this comprehensive development plan was implemetdegbctify a “serious city-
wide depression'® Third, the “projected economic benefits” of thevdlopment
plan could not be “characterized @s minimus*®* Fourth, the “identity of most of
the private beneficiaries were unknown at the titvee city formulated its plang®
Fifth, the city of New London “complied with elatade procedural requirements that
facilitate review of the record and inquiry intoetkity’s purposes*®?® In essence,

150,
54,
152d. at 493.
1534d. at 492.
154d. at 493.

159d. Justice Kennedy wrote, “This is not the occadmmconjecture as to what sort of
cases might justify a more demanding standald.”

4.

157| d

184, Justice Kennedy wrote, “[I]t is appropriate taderscore aspects of the instant case
that convince me no departure fr@armanandMidkiff is appropriate here.Id.

¥94.
199q.
*hq.

162| d

1%34.
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based on these five factors, which some commestatow believe constitutes the
test for permissible “public purpose” private tajsi®® Justice Kennedy believed
that New London’s actions were reasonable and ttmattakings were properly
justifiable under a meaningful rational basis rexé

V. CRITICISMS OFKELO AND LEGISLATIVE RESPONSES

The Court's majority opinion irkelo, and to some extent Justice Kennedy's
concurrence, has generated a significant amouatitifism and debat®® First, in
two separate dissenting opinions, Justice O’Cofthoand Justice Thom&$
passionately argued that the majority’s decisioproperly applied precedent and
has essentially rendered the Public Use Clauseingiass:®® Then, in the months
following the ruling, several commentators haveiagded that the Court has greatly
diminished private property rights and has giveon tmuch authority to local
governments’® As a result, mounting public pressure has infieenfederal and
state legislatures to enact several bills restricthe use of eminent domdifi.

18%See idat 502 (O’Connor, J., dissenting) (mentioning ideskennedy’s concurrence as
a “yet-undisclosed test”).

1894, at 493 (Kennedy, J., concurring). Justice Kenneubyte, “In sum, while there may
be categories of cases in which the transfersasispicious, or the procedures employed so
prone to abuse, or the purported benefits are is@ltior implausible, that courts should
presume an impermissible private purpose, no suchimstances are present in this case.”
Id.

1%6seeRichard Epstein, KeloAn American Original: Of Grubby Particulars & @nd
Principles 8 GREENBAG 2d 355, 355 (2005) (“The American public has foded cases in
the past 50 years as riveting as the ongoing sa&lp v. City of New Londof); see also
Judy Coleman, Outlookihe Powers of a Few, the Anger of the MaiasH. PosT, Oct. 9,
2005, at B2 (discussing whyKelo incited a hostile reaction”); Craig Gilbefublic-Use
Ruling Has Political Backlash; Loss in Court Giieaw’s Opponents Help in Legislatures
MILWAUKEE J. SNTINEL, Aug. 7, 2005, at A1 (“The outcry ovételo has been fast and
unflagging, with politicians of all stripes assagithe decision and drafting bills to curb the
use of eminent domain.”); Charles Hur§enators, Property Owners Revielelo;
Relationship Between American Dream, Eminent Dorebated WasH. TIMES, Sept. 21,
2005, at A4 (discussing a bill proposed by TexapuRécan Senator Jon Cornyn that would
prohibit federal funds from being used in projetttat utilize eminent domain for economic
development); Diane MastrulEminent Domain Ruling’s BacklasPHILA. INQUIRER, Nov.
14, 2005, at Al (discussing how the Court’'s deaisiceated a “nationwide panic attack”);
Michael May, Editorial,Facts About Eminent Domain Should Stop the Hyste@ieITAL
TiMES (Madison, Wis.), Aug. 3, 2005, at 11A (discussttige postKelo hysteria”); Peter J.
Smith, Opinion,Understanding Kelo” Why Justice Souter Should Be PraisddNION
LEADER (Manchester, N.H.), Aug. 3, 2005, at A9 (“The itgat to the Court’s decision was
swift and almost universally negative.”).

167 elo, 545 U.S. at 494 (O'Connor, J., dissenting).
1889, at 505 (Thomas, J., dissenting).
18%See idat 494 (O’Connor, J., dissentingy); at 505 (Thomas, J., dissenting).

1"5eeEditorial, A Sad Day for Property Right$iARTFORD COURANT, June 24, 2005, at
A10 [hereinafter Editorial A Sad Day for Property Right§‘[T]he ruling is dangerous and
should raise the hackles of all property ownerd9udney,supranote 15 (“TheKelo ruling
throws [property] rights out the window and demaoaists that our government has gotten out
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A. The Dissenting Opinions

1. Justice O’Connor’s Dissent

Justice O’Connor, joined by Chief Justice Rehnguisstice Scalia, and Justice
Thomas, wrote a vigorous dissent to the Court’sniopi in Kelo'”? Justice
O’Connor began the dissent by stating her fundaahertjections to the majority’s
decision'”® She asserted that the Court's ruling has violatesl longstanding
constitutional principle that a legislature canneé the power of eminent domain to
take property from A and give it to B* She also observed that with its decision, the
Court has now subject all private property to beiaken and transferred to other
private parties under the guise of economic devek, thus jeopardizing the
relevancy of the Public Use Clausg. Justice O’Connor wrote, “To reason . . . that
the incidental public benefits resulting from théysequent ordinary use of private
property render economic development takings ‘fablic use’ is to wash out any
distinction between private and public use of propeand thereby effectively to
delete the words ‘for public use™ from the Fiftmendment’®

Justice O’Connor then crafted a detailed argumergupport her objections to
the majority’s opiniort’” First, Justice O’Connor recited the facts Kaflo, and
instead of emphasizing the economic troubles of Mendon, she underscored the
plight of the Fort Trumbull property ownet€. She sympathetically portrayed the
petitioners, by stressing how the properties wee#-maintained and by noting how
long some of the owners had lived in their ho{@sO’Connor claimed that the
petitioners were not holdouts and that they didt “seek increased compensation,

of control.”); Richard A. Epstein, OpinioBupreme FollyWAaLL St. J., June 27, 2005, at A14
(“The Court could only arrive at its shamefGélo ruling by refusing to look closely at past
precedent and constitutional logic.”); Debra J.r&8aus, EditorialYour Home Can Be Pfizer's
Castle S.F. GiroN., June 30, 2005, at B8ge generallyCastle Coalition, Citizens Fighting
Eminent Domain Abuse, http://www.castlecoalitiog/oflast visited May 1, 2007); Inst. for
Justice, Private Property Rights, http://www.ijAprivate _property/index.html (last visited
May 1, 2007).

Msee Castle Coalition, Legislative Center, http://wwastecoalition.org/legislation/
index.html (last visited May 1, 2007).

172Kelo, 545 U.S. at 494 (O’Connor, J., dissenting).
13,
4,

79d. Justice O’Connor wrote,

Under the banner of economic development, all peiyaoperty is now vulnerable to
being taken and transferred to another private owse long as it might be
upgraded—e., given to an owner who will use it in a way thae flegislature deems
more beneficial to the public—in the process.

1784.

17'See idat 494-505.
178506 idat 494-96.
1%See idat 494, 501.
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and none [was] opposed to new development in the 4" Instead, she wrote that
the property owners’ opposition was merely “in piple: They claim that the
NLDC's proposed use for their confiscated propdgynot a ‘public’ one for
purposes of the Fifth Amendmerit®

Justice O’Connor next wrote that this claim of petiers, whether economic
development takings were constitutional under thth Amendment, “present[ed]
an issue of first impression” for the Colfit. She distinguisheBermanandMidkiff,
by noting that “in both cases, the relevant legigtabody had found that eliminating
the existing property use was necessary to remadyarm.*®® As such, the takings
were justified “in Bermanthrough blight resulting from extreme poverty aind
Midkiff through oligopoly resulting from extreme wealtfi” Thus, she wrote,
“Because each takindirectly achieved a public benefit, it did not matter tkz
property was turned over to private us®.”By contrast, irkelo, Justice O’Connor
emphasized that the petitioners’ properties werl-maintained and not the source
of any social harm, so that the takings did noti@@hany direct public benefit®
Instead, it was merely a “bare transfer from A tdoB B’s benefit*®’ that should
have been ruled unconstitutional under the Pubdie Olausé®®

Justice O’Connor went on to add that the majoritgiginion and Justice
Kennedy's “special emphasis on facts peculiarKedo was misguided and would
not serve as a practical limitation on legislatupgsver to use eminent domain for
economic developmef® Because Justice O’Connor felt that the Court had
significantly stretched the meaning of public ustee believed that none of the facts
could “blunt the force' of the holding irKelo and that the Court had abandoned its
judicial duty™®* O’Connor wrote:

If legislative prognostications about the secondauilic benefits of a new use
can legitimate a taking, there is nothing in thau@s rule or in Justice Kennedy’s
gloss on that rule to prohibit property transfeem@rated with less care, that are less

1899, at 495-96.
1844,

182d. at 498.
183d. at 500.
1844.

189d. Justice O’Connor also noted3érmanand Midkiff hewed to a bedrock principle
without which our public use jurisprudence wouldlagse: ‘A purely private taking could
not withstand the scrutiny of the public use reguient; it would serve no legitimate purpose
of government and would thus be void[d. (quoting Haw. Hous. Auth. v. Midkiff, 469 U.S.
229, 245 (1984)).

189d. at 500-01.
187d. at 502.
1884, at 498.
189d. at 503.
10d. at 504.
19%d. at 497, 504.
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comprehensive, that happen to result from lessoedab process, whose only
projected advantage is the incidence of higherstare that hope to transform an
already prosperous city into an even more prosseooe’>

O’Connor maintained that despite the deferentit the Court should play in
allowing legislatures to determine “what governnagmictivities will advantage the
public,”® it was the Court’s duty to be “[a]n external, jcidi check on how the
public use requirement is interpreted, howevertéghi™**

Therefore, as a result of the Court’s apparentaatidin of its responsibility in
Kelo, Justice O’Connor predicted that there would belges consequences for
American society®® Because of the Court’s opinion, Justice O'Cortrelieved that
all property in the United States was now subjediding taken by federal and state
governments?® She wrote, “The specter of condemnation hangs algroperty.
Nothing is to prevent the State from replacing 8uotel 6 with a Ritz-Carlton, any
home with a shopping mall, or any farm with a fagtd®’ Furthermore, Justice
O’Connor felt that the dire effects of the majoistdecision would not be dispersed
randomly across the country’s population, but iadtevould have a disparate impact
on the nation’s poor, while simultaneously provglianother opportunity for the
rich!® She wrote, “The beneficiaries are likely to beosd citizens with
disproportionate influence and power in the pdiitiqprocess, including large
corporations and development firms. As for thdinis, the government now has
license to transfer property from those with fevesources to those with mor€®

2. Justice Thomas’s Dissent

Justice Thomas, in his separate dissenting opingdsp reiterated how the
majority’s decision would benefit the rich at thepense of disadvantaged
Americans’® While he emphasized that the Court should retorthe original
meaning of the Public Use Clau8éJustice Thomas noted that the consequences of
the majority’s ruling would “fall disproportionatelon poor communities?®® He

192d. at 504.

1934d. at 497.

1994.

1955ee idat 503-05.

199d. at 504-05.

197d. at 503.

198d. at 505.

199g.

2094, at 505, 521-22 (Thomas, J., dissenting).

2l5ee jdat 505-21. Justice Thomas criticized the majtrithecision: “If such ‘economic
development’ takings are for a ‘public use,’” ankirig is, and the Court has erased the Public
Use Clause from our Constitution, as Justice O’@omowerfully argues in dissent. | do not
believe that this Court can eliminate liberties reggly enumerated in the Constitution . . . .”
Id. at 506 (citations omitted).

203d. at 521.
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wrote, “Those communities are not only systemadtidalss likely to put their lands
to the highest and best social use, but are aledethst politically powerful*
Justice Thomas then cited a study that demonstratedgovernment urban renewal
projects more often than not destroyed poor neigidams, and in particular, mostly
minority-populated communiti€d? In fact, Justice Thomas pointed out that “[o]ver
97 percent of the individuals forcibly removed frafmeir homes by the ‘slum-
clearance’ project upheld by [the] Court Bermanwere black.?® Rather than
attempting to rectify or protect against these stiges, Justice Thomas felt that the
majority’s deferential standard actually encourageditically powerful groups to
continue to “victimize the weak” to generate pmff Accordingly, Justice Thomas
believed that, contrary to the views in the majodpinion, the Public Use Clause
should serve as a strict limitation on governmeiatsensure the protection of
“discrete and insular minorities®’

B. Popular Responses

Prompted by the two dissenting opinidfiSpeople across the nation have been
outraged by the Court’s decision kelo.”® In the days following the ruling, polls
showed that nearly eighty-nine percent of Americamse against using eminent
domain for economic redevelopmétftas opposition td&elo seemed to unite both
liberals and conservativé¥. Citizens of all political affiliations questiondwmw the
Court could so easily disregard private properghts and essentially authorize

2994,

204d. at 522 (citing BRNARD J. FRIEDEN & L YNNE B. SAGALAYN , DOWNTOWN, INC.: How
AMERICA ReEBUILDS CITIES 17 (1989)). Justice Thomas also specifically rnoged urban
renewal projects in St. Paul, Minnesota and BaltenoMaryland, that “destroyed
predominantly minority communities.ld.

209,
208,
207d. at 521 (quoting United States v. Carolene Prod, &bt U.S. 144, 152 n.4 (1938)).

2&5eeDoudney,supranote 15 (“Every American needs to take five misutds week to
read the dissenting opinions of Justice Sandra@&pnnor and Justice Clarence Thomas.”);
Jonathan Gurwitz, EditoriaEEloquent Dissent Explains Gravity of Eminent Domeian
ANTONIO EXPRESSNEWS, July 13, 2005, at 7B (“O’Connor’s dissentKelo . . . is a clear
warning for all American citizens and a wake-upl fat lawmakers in state capitols and in
Washington.”).

295eeAshley J. Fuhrmeister, Notén the Name of Economic Development: Reviving
“Public Use” as a Limitation on the Eminent Domdiower in the Wake dfelo v. City of
New London, 54 BAKE L. Rev. 171, 227-28 (2005).

219, at 228.

2lseeKristyna C. RyanPrivate Property, Public Benefit: Economic Redepetent and
the Power of Eminent DomairCBA Recorp, Nov. 2005, at 50. Ryan wrote, “To
conservative factionskelo represents an expansion of governmental power. libeyal
factions,Kelo represents the worst of rent-seeking politics whtbe powerful and wealthy
may triumph over the common manid.
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governments “to seize your bedroom—and kitchenlopaand dining room—and
then hand your precious home over to a corporafitn.

Critics also questioned how the Court could grantmauch discretion to local
governments, especially when the ruling seemedréate perverse incentivés.
One commentator observed, “It should be obvious\ieen wealthy developers and
the local government politicians they help put ffice join forces in exploiting the
Kelo precedent, every homeowner and property holderominary means is
potentially at risk.*** And for what? Opponents of the decision empleakthat
economic development takings are merely based oertain future benefits? or
typically some “vague promisé® Furthermore, critics note that unfortunate
property owners, who are uprooted from their homed businesses against their
will, are only entitled to “just compensatiofi:” This payment is usually measured
as the fair market value of the condemned propevtyich many believe is not
enough to “mak]e] the individual landowner whofé®”

However, because of the large public disapprovalresgKelo, cities have been
hesitant to initiate economic development takirayg] some existing projects have
even been suspend®d. In fact, the city of New London has not yet fatciérs.
Dery or any of the petitioners to move, as “elerneot the project have been
effectively paralyzed since the Court ruling proatbt political outcry®*° Groups,

225aunderssupranote 170.

2*Rosa Brooks, Editoriall's Open Season on Private PropertyA. TivEs, July 27,
2005, at B13; Robert J. Caldwell, Opinidrpperty Wrongs: A Supreme Blung&rN DIEGO
UNION-TRIB., July 3, 2005, at G-1.

2lCaldwell, supranote 213. Another commentator wrote, “Developanes salivating at
the thought of all the profitable real estate thegy now be able to snatch up with a little help
from their pals on the city council.” Brooksypranote 213.

Z55eeFuhrmeistersupranote 209, at 209. Fuhrmeister wrote, “When priypisrtaken in
the name of economic development, it is signifigantore uncertain as to how, when, and if
a pubic benefit will be realized.Id.

2% ditorial, A Sad Day for Property Rightsupranote 170.
21y.S. @nsT. amend. V.

2% pstein,supra note 170;see alsoKelo v. City of New London, 545 U.S. 469, 521
(Thomas, J., dissenting) (“So-called ‘urban renémlgrams provide some compensation for
the properties they take, but no compensationgsipte for the subjective value of these lands
to the individuals displaced and the indignity ictid by uprooting them from their homes.”);
Fuhrmeistersupranote 209, at 220 (“Constitutionally mandated pmhpensation is unlikely
to be enough to remedy the loss of [condemned]gtpy).

21%3eeT.R. Reid,Missouri Condemnation No Longer so Imminent; Suer€uourt Ruling
Ignites Political BacklashWasH. PosT, Sept. 6, 2005, at A2 (“The popular backlash has
slowed or blocked many pending projects, as deeetypheir bankers and local governments
suddenly face public furor.”).

220illiam Yardley, After Eminent Domain Victory, Disputed Project Gdéswhere
N.Y. TiMES, Nov. 21, 2005, at Al.
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such as the Institute for Justice and the Castlit@m, have continued to actively
publicize the issue and have placed consideralefgspre on legislatures to &tt.

C. Legislative Responses

In the first few months aftefelo, both Republican and Democratic legislattrs
across the country have acted and have proposechben of bills that would restrict
the use of eminent domaiff For example, the United States House of
Representatives, which had approved a nonbindisglugon condemning the
majority’s decision one week after its rulifij,passed a bipartisan bill in November
2005 entitled the Private Property Rights Protecfat?* The bill, if approved by
the Senate and signed by the President, would veithdall federal economic
development funding from states and municipalitfest used the power of eminent
domain to transfer property from one private padyanothef? Similarly, as of
November 2005, there were more than thirty statessidering bills that would
prohibit the use of eminent domain for economiceseiopment, and Alabama and
Texas already had enacted such legisl&ioClearly, federal and state legislators
have not wasted any time to follow the majorityropi’s advicé®® and to provide
further safeguards to the baseline protection obperty under the Fifth
Amendment’s Public Use Clau&@.

215eelnst. for Justicesupranote 170; Castle Coalitiosupranote 170. One activist, in a
publicity stunt, has even attempted to condemniclu8outer’'s 200-year-old farmhouse in
Weare, New Hampshire, so that the property coulddsel for a luxury hotel. Brooksupra
note 213.

222Gilbert, supranote 166 (“The outcry ovefelo . . . has been fast and unflagging, with
politicians of all stripes assailing the decisiardarafting bills to curb the use of eminent
domain.”).

22%5eeGilbert, supra note 166; Kenneth R. Harne@n Capitol Hill, a Move To Curb
Eminent DomainWAsH. PosT, Nov. 5, 2005, at F1; MastruBupranote 166; Jim SiegeTaft
Halts Eminent Domain Land Grabs Until At Least 200@LumBus DispATCH, Nov. 17, 2005,
at 1A;see alsdCastle Coalitionsupranote 171.

224 R. Res. 340, 109th Cong. (2005) (“Expressinggteve disapproval of the House of
Representatives regarding the majority opinionhaf Supreme Court in the casekdslo v.
City of New Londorthat nullifies the protections afforded privateoperty owners in the
Takings Clause of the Fifth Amendment.”).

22%.R. 4128, 109th Cong. (2005). The bill passed wpte of 376 to 38. Harnegyupra
note 223.

2%Harney, supra note 223. This funding, which would be withhelor ftwo years,
represents “a large pot of money for most localitied states.|d. There is a similar bill that
originated in the Senate and was introduced bytSedan Cornyn.SeeHurt, supranote 166.

227Harney,supranote 223.See alscCastle Coalitionsupranote 171. In Ohio, Governor
Bob Taft recently signed a law that placed a orer-ymoratorium on the use of eminent
domain for economic development. Jim Siegepranote 223.

2285eeKelo v. City of New London, 545 U.S. 469, 489 (2Dq®Ne emphasize that
nothing in our opinion precludes any State frontiplg further restrictions on its exercise of
the takings power.”).

22%5eeMastrull, supranote 166.
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VI. THE PROPERBALANCE: RESPECTINGPROPERTYRIGHTS AND COMBATING
URBAN SPRAWL

Yet, before the federal government and additionates rush to enact such
“knee-jerk” legislatior’® lawmakers should reassess the Court’s decisidfeln.
While the majority opinion may have diminished jatti¥ property rights under the
federal Constitution, the Court’s ruling was justif, because the decision could
render an overriding positive impact on combatimgan sprawl. By recognizing
that the use of eminent domain for economic devak was an area of “legitimate
public debate?®' the Court ultimately struck the proper balanceween the
divergent interests of property right protectiondaan urban city’s ability to

redevelop and compete against sprawling suburbs.
A. Eminent Domain as a Solution to Sprawl

As mentioned, urban sprawl is a major problem inaauntry, and solutions are
needed® The power of eminent domain, if used effectivbly major cities and
inner-ring suburbs, can produce significant beadbr urban areas and can be part
of the solution to reduce sprafif.

One of the primary reasons for the sustained gr@ffuburban sprawl is that it
is easier to develop land in rural areas as opptsédilding in urban citie&* In
rural areas, developers usually can acquire thgelaracts of land necessary for
development projects because they generally onlye Ha negotiate with a few
property owner$®* By contrast, developers planning a project inaarlities are
often forced to deal with numerous property ownterassemble a requisite amount
of land?*® Consequently, several market failures confronbspective city
developers, making it extremely difficult for theiyate sector to redevelop urban
areas”’ Some of the market failures include the problefassembling a “critical
mass of land in the face of holdouts,” dealing vatisentee landowners, obtaining

B05ee id.
#IKelo, 545 U.S. at 489.
B25eediscussiorsupraPart |1.

23%5eeElizabeth F. Gallagher, NotBreaking New Ground: Using Eminent Domain for
Economic Development73 FOrRDHAM L. Rev. 1837, 1854-55 (2005); Terry Pristin,
Connecticut Homeowners Say Eminent Domain Isn’e@eRue-Raising Devic#\l.Y. TIMES,
Sept. 8, 2004, at C8 (“Environmental groups say ¢n@nent domain powers must sometimes
be used to promote ‘smart growth’—that is, denssetbpment in older neighborhoods—as a
means of reducing suburban sprawl.”).

234SeeGaIIagher,supra note 233;see alsoBURCHELL ET AL., supra note 19, at 27
(discussing how farmland is perfect for developmasb because it's generally flat and the
cheapest land available).

2%seeBrief of the Respondents at 34, Kelo v. City ofWNeondon, 545 U.S. 469 (2005)
(No. 04-108), 2005 WL 429976; Gallaghsupranote 233.

Z83eeBrief of the Respondentsupranote 235, at 34.

Z’See Brief of the National League of Cities et al. asnidi Curiae Supporting
Respondents at 1Bglo, 545 U.S. 469 (No. 04-108), 2005 WL 166931.
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unclouded property titles, and managing the leg&krrelated to redeveloping sites
that are often contaminated “brownfields>

Probably the most obstructive market failure theaatg private-sector city
redevelopment is the problem of “holdout&’” Holdouts are individuals who own
property within proposed redevelopment sites and wdfuse to negotiate or sell to
the developer, thus impeding the proj&€tSuch individuals realize that their land is
necessary for the project to proceed, and theye'tav incentive to hold out for a
higher selling price than fair market vallé Holdout property owners who
recognize their monopolistic position “can greaithgrease the price of acquiring
land for development projects,” or may even deéeptoject altogether if one owner
refuses to sell at any cd$t. For instance, one study has noted that in lasdrakly
situations, holdouts who eventually sold their gndies usually received as much as
twenty-six percent above fair market value, comgdoean average of only an eight
percent market premium for owners who were amorg fitst to sel?** Thus,
because the problem of holdouts is particularlyteacin urban areas, where

Z8Timothy J. Dowling,Saving a City LEGAL TIMES, Feb. 21, 2005, at 54. In urban areas,
private developers also may face the problems lapidiated streets and other infrastructure
that must be improved before redevelopmelat. In addition, some existing businesses in
cities purposely leave nearby properties vacanpreziude “competitors from entering the
market.” Brief of the National League of Citiesipranote 237.

2%SeeBrief of the Respondentsupranote 235, at 33-35; Brief of the National Leagfie o
Cities, supranote 237, at 19-21; Gallaghsypranote 233, at 1854; Thomas W. Merrillhe
Economics of Public Us&2 GRNELLL. Rev. 61, 65 (1986).

2405eeGallaghersupranote 233, at 1854,

24d, Economists Miceli and Sirmans wrote, “Properlylerstood, [the holdout problem]
is a form of monopoly power that potentially arisesthe course of land assembly. Once
assembly begins, individual owners, knowing thaird is essential to the completion of the
project, can hold out for prices in excess of tlogiportunity costs.” Thomas J. Miceli & C.F.
Sirmans,The Holdout Problem and Urban Sprawl (Univ. of Conn., Working Paper No.
2004-38, 2004).

242 Gallagher,supra note 233, at 1854. Legal scholar Richard Epsteis detailed an
excellent hypothetical that illustrates the problefrholdouts. Richard A. Epsteid Clear
View of The Cathedral The Dominance of Property Rule96 YaLE L.J. 2091, 2094 (1997).
Epstein wrote the following:

[H]oldout situations arise when the resource culyetommanded by A is needed by

B, such that each can deal only with the othetHeruseful exchange to take place. In

such settings, A may value the thing at 10 and B wadue it at 1000, such that it is

clear that a mutually beneficial voluntary exchargrild take place at any sum
between 11 and 999, but the exact point betweentilme extremes cannot be
determined in the abstract, so that the partiesrlahder strong incentives to hold out
for the largest fraction of the gain. At this ppiaven if the bargain is made, much of
the surplus (equal to 1000 minus 10, or 990) cddddissipated in achieving it.
Alternatively, the bargaining process itself cohteéak down.
Id.

2% dward W. Hill, Professor and Distinguished Scholeveland State University Levin
College of Urban Affairs, Remarks at a Panel Disaus on Citizens’ Rights and
Government’s Rights Following the Supreme CourteciBion inKelo v. City of New London
(Sept. 8, 2005) (notes on file with the author).
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developers often must negotiate with several owniaes more attractive private-
sector investment has been to develop rural amdgaleave city neighborhoods
behind*** So, in essence, the “optimal location choicesl®felopers [has been]
systematically biased outward, toward the urbangfj where land ownership is
more consolidated and assembly costs are therefmienized. The result [has been
cities] characterized by urban spraf>

However, a government’s power to use eminent dorsaim help correct the
market failure associated with holdouts, so thatgbe developers would be more
willing to invest in areas with a relatively fragmied ownership, such as aging
urban neighborhood$® Granting local governments the mere authoritgdndemn
property in economic development areas preventsvichehl landowners from
having an incentive to holdout and to extract esises market premiums at the
potential expense of the entire proj&tt. Essentially, eminent domain levels the
playing field vis-a-vis rural areas, by giving e#i the power to assemble enough
land to compete for meaningful economic developmprtjects. As some
economists have noted, “Seen in this light, urtearewal [through eminent domain]
is a legitimate . . . public response to a failréhe urban land market®®

Consequently, by having the ability to use emindomain for economic
development and by utilizing the improved capacity attract private-sector
development projects, cities would have a bettqrodpinity to bring people back
from the suburbs, create much-needed jobs, andafeniacreased tax revenués.
Such economic development projects are integrahiicontinued viability of older,
urban areas and could generate a substantial ammfumhoney for essential
government service&€? For example, in one notable project, the citoston used
the power of eminent domain to redevelop the Dudineet Neighborhood, an

24seeBrief of the Respondentsupranote 235, at 33-35; Brief of the National Leagfie o
Cities,supranote 237, at 19-21.

2S\Miceli & Sirmans,supranote 241, at 8-9.

248seeBrief of the Respondentsupranote 235, at 33-35; Brief of the National Leagtie o
Cities, supranote 237, at 19-21; Gallagheypranote 233, at 1854-55; Merrilsupra note
239.

24'SeeEpstein,supranote 242. Epstein discussed how eminent domaifdamdress the
problem of holdouts:
To prevent the bargaining from breaking down irstheontexts, the law could tell one
person that he is entitled to take the propertyanbther upon payment of just
compensation, namely, an amount that equals thenrée could have gotten for that
asset in a competitive situation in which that leaidpotential is lost.
Id. at 2094.

2%8\liceli & Sirmans,supranote 241, at 9-10.
24%Brief of the National League of Citiesypranote 237.

299, at 18-19. Government services include “more olidficers and firefighters,
support for senior citizens, better pre-natal ca@olescent pregnancy prevention, more
teachers and better-equipped schools, and moretieEechild-abuse prevention.1d. at 19;
see alsdowling, supranote 238.
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inner-city community that was rapidly declinifitf. There, Boston was able to
condemn properties so that enough land could bendssd for the projeét? which
has resulted in investments of over $50 miffidnand “widely acknowledged
improvement in the neighborhoot®* In sum, economic redevelopment projects
represent an excellent opportunity to spark théakxation of cities and to reverse
the trend of increased sprawl. Yet, because oketdailures like the problem with
holdouts, urban cities need the power of eminemhaln, or “these cities cannot
realistically compete with their less-developed wsblan neighbors for economic
development projects and have little hope of rémgrshe decline of the past half-
century.®®

Fortunately, the Court iKelo implicitly recognized the peril of urban areas and
allowed local governments to retain the option $e eminent domain for economic
development under the Fifth Amendmétit. At the end of the majority opinion, the
Court noted that there was a “legitimate publicatebregarding whether the use of
eminent domain for economic development was botteficial and necessafy’
So, rather than establishing a bright-line ruleic#yr prohibiting economic
development takings, the Court made the correciside; under these factual
circumstance&>® to defer the issue to the legislative processer@hCongress, state
legislatures, and local officials can adequatelyoade the desirability of this
governmental power and thoroughly consider allifis&ies, including, as discussed
above, how the power of eminent domain can helfifyethis country’s growing

BlseeElizabeth A. Taylor, NoteThe Dudley Street Neighborhood Initiative and the
Power of Eminent Domajn36 B.C. L. Rv. 1061, 1077 (1995) (“Once a thriving
neighborhood with many family-owned businessesanitial community spirit, Dudley Street
gradually turned into a wasteland as disinvestrremandonment and arson took their toll.”);
David J. Barron & Gerald E. FrulyJake Eminent Domain Fair for AIBosTONGLOBE, Aug.

12, 2005, at A17.

B25eeTaylor, supranote 251, at 1080 (“[T]aking the privately ownethd by eminent
domain seemed to DSNI to be the only way to acqaimmherent area of land on which to
implement its plan.”).

%Benjamin B. Quinoneskedevelopment Redefined: Revitalizing the Cefityl with
Resident Control27 U. McH. J.L. REFORM 689, 757 (1994).

2%Barron & Frug,supranote 251.

2%Brief of Connecticut Conference of Municipalitiesa. as Amici Curiae in Support of
Respondents at 17, Kelo v. City of New London, 84S. 469 (2005) (No. 04-108), 2005 WL
176426. Two commentators have stressed that wities must take a proactive approach:
“If communities refrain from adopting aggressivepadinated growth management strategies,
development will continue to sprawl across the t¢oside, because sprawl ispaocessthat
pits new development areas against old. As thaydspreads outward, second and third-ring
suburbs will be affected, and the ‘doughnut holéf @xpand.” Freilich & Peshoffsupranote
45, at 197.

SbseediscussiorsupraPart IV.B.
Kelo, 545 U.S. at 489.

Z8The facts inKelo indicated that there was no illegitimate purpasethe taking. See
discussiorsupraParts IV.B.-C.
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problem with urban spravit® By contrast, if the Court had issuedper serule
banning the use of eminent domain for economic ldgveent, it would be more
difficult, merely by judicial fiat, for cities aces the nation to overcome the market
failures challenging urban redevelopment effontgl there would be one less tool to
combat sprawl.

B. Property Rights Are Still Respected

Furthermore, contrary to popular opinion and trewbf the dissenting justices,
property rights have not been eviscerated by thert@odecision inkelo.?®® While
critics claim that the Court has abdicated its gialiresponsibility and has blindly
authorized governments to condemn all private ptgder a new Wal-Mart or other
development, the reality is that the majority opmfollowed precedent by correctly
applying a standard deferential to the legislatergouraged local governments to
utilize a fair and transparent process of eminemhain, and maintained a basis for
an independent level of judicial review. Thus,tlas Court inKelo preserved the
tool of eminent domain for urban redevelopmenalsb ensured that property rights
would still be respected.

First, Kelo does not represent a shift in precedé&htAs discussed earlier, the
Court has been interpreting the Public Use Clausadly since the latter half of the
twentieth century, granting a great deal of defeeeio legislative determinations of
what constitutes a “public us€®® This policy reflects the notion that local elette
officials, with the advantages of the legislativegess, can better decide whether
governmental takings will benefit the public, aspoged to unelected federal
judges®™® In Kelo, the Court merely reaffirmed this longstandingerof judicial
deference and thereby supported the city of Newdbais determination that its use
of eminent domain was justifiéd’

However, the majority opinion’s championing of thelicy of judicial deference
does not mean that local governments have beem givieee pass to use eminent
domain at their blind discretion. Instead, the €tas shifted the issue of economic
development takings to the political arena and gagn legislatures and local
governments a greater responsibility to ensure #minent domain is used
appropriately and with adequate safeguards. A<Liart recognized ifKelo, the

29n fact, the Court hinted that the legislative debshould address the holdout problem
when Justice Stevens recognized in a footnotedbiaimentators have argued “the need for
eminent domain is especially great with regardlteig small cities like New London, where
centuries of development have created an extreraadmision of land and thus a real market
impediment to land assemblyKelo, 545 U.S. at 490 n.24.

2805eediscussiorinfra Part VI.B.

®lgeeLora A. Lucero, Commentar¥elo v. City of New London, BAN. & ENVTL. L.,
July 2005, at 11lreprintedin AM. PLANNING ASSN, REPORTNO. 535, THE FOUR SUPREME
CoOURT LAND-UsSE DEcisioNs OF2005: %PARATING FACT FROM FICTION 68 (2005). The
American Planning Association’s text is a great reeuthat contains a great deal of
information abouKelo and is highly recommended for any interested neade

%25eediscussiorsupraPart 111.B.
2635ee Kelp545 U.S. at 487-88.
24Sedd. at 484.
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use of eminent domain often involves hardship dnd tshould be used as a last
resort and only when absolutely neces$&tyConsequently, the Court stressed with
approval how the city of New London initiated thekings as a result of a
comprehensive redevelopment plan and only afteryesffort was made to purchase
the unsold properti€S® Likewise, legislatures and other local governmesttould
follow the city of New London’s lead in formulatingnd executing their own
redevelopment projects. Elected officials mustlizeathat eminent domain is
inappropriate in certain situations, such as whetheeeloper does not engage in
good-faith negotiations with property owners, orewha majority of landowners
within a proposed redevelopment site do not wisketb at any price. Legislatures
and local governments should strive to ensurettf@process of eminent domain is
not tainted by an illegitimate purpose and is cataa in an open and just manner
for the benefit of all American citizens.

Furthermore, despite skepticism by the dissents @hdr commentators, the
average local government official is not a “corrapiney-grubbef®’ but will in fact
strive to protect each of his or her constituermsnf being subjected to an improper
use of eminent domafi® Yet, should an elected official support an egragiuse of
eminent domain, the Court ikelo still provides any affected constituents with an
opportunity to seek meaningful review. While theu@ determined that a
deferential standard should apply in cases invgivihe Public Use Clause, the
majority opinion placed a strong emphasis on tletu circumstances of the case to
reach its conclusion that New London’s takingssél a “public purpose® In
addition, in his concurrence, Justice Kennedy paoinbut five factors from the
underlying facts of the case that he felt justifiddw London’s use of eminent
domain®’® So, while critics suggest that the Court’s opinin Kelo has essentially
authorized any taking, a close reading of the nitgjopinion and Justice Kennedy’s
concurrence indicates that the Court actually hgsosed procedural limits on how
local governments can constitutionally use eminatdmain for economic
development. Therefore, contrary to Justice O'G@oisnview, the Court has still
reserved a role for itself as a final guardian ofperty rights as “[a]n external,
judicial check®”* on the actions of legislatures and local goverrtgjesuch that only
takings pursuant to a carefully considered and c¢ehgnsive economic
development plan will be adjudged to satisfy thithFAmendment.

VII. CONCLUSION

In Kelo, the Court faced a difficult dilemma. On the dvand, property owners
like Mrs. Dery stood to lose their homes. On ttreeohand, the city of New London
was an economically distressed city losing resglentd jobs. However, as pointed

#°Sedd. at 489.

%%sedd. at 478.

%’Dowling, supranote 238, at 55.
83ee id.
29%5eediscussiorsupraPart IV.B.
2%seediscussiorsupraPart IV.C.

27lKelo, 545 U.S. at 497 (O’Connor, J., dissenting).
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out by New London’s lead counsel, “This case wassome type of land grab. This
case was about the City of New London, its six sguailes and its economic
survival.”?"? Likewise, from a national perspectidéelo should not be viewed as a
violation of property rights but a decision thabwis urban cities like New London
and Lakewood to compete against sprawling suburdgyeadually reduce sprawl.

The proliferation of urban sprawl in the United t8&is an enormous challenge
facing the country. In part because of variousegoment policies, there has been a
steady stream of people and jobs moving from ckrtities to the edges of
metropolitan areas, leaving an ever-expanding vaid the core of urban
communities. This trend has been augmented byehéakures such as the problem
with holdouts that systematically encourage devaigpo construct commercial and
residential projects at the undeveloped fringesnajor cities. Thus, to effectively
combat sprawl, proactive government solutions asxed.

One solution, if used properly and with adequatecedural safeguards, is for
cities to use the power of eminent domain for ecopodevelopment. This
governmental power neutralizes the holdout probéerd allows central cities and
inner-ring suburbs to compete for development misjon an equal footing with
rural communities. IfKelo, by ruling in favor of New London and establishithgt
cities did have the power to initiate economic depment takings, the Court
implicitly recognized this dynamic. While many iese that the Court has
overstepped its constitutional boundaries in affigrthis use of eminent domain and
has subsequently endangered private property rigiiésmajority opinion irkelo
ultimately still ensures that property rights wile respected. It also, more
importantly, defends a city’s right to use emineomain for economic development,
which correspondingly can help diminish urban spraw

So, as legislators respond to the perceived logwiehte property rights under
Kelo and rush to enact prohibitive bright-line rulegn@ress and state leaders must
recognize the effect of such prohibitions and eealhow holdouts can thwart a
community’s attempt to improve. Even though then@m Kelo “emphasize[d] that
nothing in our opinion precludes any State fronciplg further restrictions on its
exercise of the takings powe?.* lawmakers should construe the Court’s suggestion
as an opportunity to address legitimate propeghtrconcerns, rather than to hastily
enact a complete ban of the use of eminent don@mire¢onomic development.
Urban sprawl is a major problem in our country, degislators should follow the
Court’s implicit lead in preserving the power ofieent domain as a tool to combat
the growth of sprawl.

212331zman & Mansnerussupra note 17 (internal quotation marks omitted) (qugtin
Thomas J. Londregan).

2" elo, 545 U.S. at 489.



