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I. INTRODUCTION

In February 2001, Joseph Raymond Hanas, a ningemmeld Michigan
resident, was charged with possession of marijudtiaintent to delivet. He pled
guilty to the charge in exchange for a drug coefemral? The Genesee County
Drug Court placed Hanas on probation, which heatéa in January 2003 when he
was ticketed for underage possession of alcdhad a condition of remaining in the
drug court's deferred sentencing program, he wadered into a long-term
residential drug and alcohol treatment program edalfinner City Christian
Outreach.” His only alternative to this placement was impniment Just prior to
taking up residence at Christian Outreach, Hanas admonished by his probation
officer: “Remember, the rules of [Christian Outrigjare the rules of the couft.”

Christian Outreach was unlike anything Hanas exuEct There were no
substance abuse counselors on $taffideed, Hanas was even forbidden to attend
Alcoholics Anonymous (A.A% meetings® He quickly realized that the program

petition for Writ of Certiorari at 4, Hanas v. Migan, 545 U.S. 1135 (2005) (No. 04-
1461), 2005 WL 1060940. The Supreme Court dettiecpetition for the writ of certiorari; to
date, no written opinion has been published in¢hie at any level.

.
3d.
“1d.
°d.

®Memorandum in Support of Petition for Writ of Habe@orpus at 12, Hanas v. Genesee
County Adult Prob. Dep’'t, No. 05-CV-74612 (E.D. MicDec. 6, 2005)available at
http://www.aclumich.org/pdf/briefs/Hanashabeashpdf The probation officer's comment
was recorded in the hearing’s transcript.

'Seeid. at 2.
8d. at 3 n.3.

°Alcoholics Anonymous represents itself as followstie preamble read before most A.A.
meetings:

Alcoholics Anonymous® is a fellowship of men and men who share their

experience, strength and hope with each other ttieggt may solve their common

problem and help others to recover from alcoholisfihe only requirement for

membership is a desire to stop drinking. There mwedues or fees for A.A.

membership; we are self-supporting through our oamtributions. A.A. is not allied

with any sect, denomination, politics, organizatimninstitution; does not wish to

engage in any controversy, neither endorses noosggpany causes. Our primary

purpose is to stay sober and help other alcohtdieghieve sobriety.
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was pervasively religious; the staff seemed muchenfmcused on converting him to
the Pentecostal faith than on helping him overchiseaddictiont! Staff members
mocked Hanas’s Catholic beliefs, calling his faitform of witchcraft? His rosary
and prayer book, which his mother had given to himre confiscatef Instead, he
was given a Pentecostal bible and instructed td itefor seven hours every d&y.
He was also forced to regularly attend Pentecostigious service'§ and was given
tests on Pentecostal principlés.His mother, his aunt, and Catholic priests and
deacons whom Hanas had requested to see were Heynedvisiting him at the
facility.'” When Hanas'’s aunt called to protest, she washpl@hristian Outreach’s
director, Pastor Rottier, that Hanas “gave up igitrto freedom of religion when he
was placed in this program®”

After unwittingly violating one of the center’'s rd, Hanas was forced into a
three-day “word fast” during which time he was riggd to remain silent and read
the Bible continuously® Rottier informed Hanas that in order to gradieten his
program, he would have to proceed up to the altdin whe other residents and
proclaim that he had been “saveétl. Hanas was repeatedly threatened that he would
be “washed of the program” and sent to prison ifdiled to obey Rottier's ordefs.

“I needed help,” said Hanas. ‘“Instead | was for¢tedpractice someone else’s
religion.”??

Alcoholics Anonymous: Information on A.Ahttp://aa.org/en_information_aa.cfm (last
visited May 28, 2006). Alcoholics Anonymous is tréginal twelve-step program upon
which many others have been founded.

Oviemorandum in Support of Petition for Writ of Habe@orpussupranote 6, at 3 n.3.
Under Christian Outreach’s policy, residents weoe aillowed to attend A.A. meetings until
they had been at the facility for ten monttd.

Hsee idat 2-4.
124, at 3.

1d. at 1; ®e alsoDefendant’s Application for Leave to Appeal aP&ople v. Hanas, 691
N.W.2d 456 (Mich. 2005) (No. 126595) (on file walthor) (court denied application).

4Memorandum in Support of Petition for Writ of Habe@orpussupranote 6, at 3.
Bd.

d.

Yld. at 1.

191d. at 3;see alsdefendant’s Application for Leave to Appeslipranote 13, at 4.
¥Memorandum in Support of Petition for Writ of Habe2orpussupranote 6, at 3.
“d. at 3-4.

2Ipefendant’s Delayed Application for Leave to Appagb, People v. Hanas, No. 254434
(Mich. Ct. App. Mar. 15, 2004) (on file with authofcourt denied application). The
aforementioned facts of Hanas's ongoing case, edeim several different motions, were
supported by sworn affidavits and were never diesgppuat hearing. Petition for Writ of
Certiorari,supranote 1, at 5 n.4.

2press Release, American Civil Liberties Union, Ntielm Court Punishes Catholic Man
for Refusing Conversion to Pentecostal Faith in dRehab Program (July 20, 2004),
available athttp://www.aclu.org/religion/frb/16354prs2004072n|?ht=.
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Most treatment centers perform admirable work, anthe legitimately claim
impressive rates of succeds. Nonetheless, there are others that harbor ufterio
motives and engage in what some critics have caldalth evangelism?*
Specifically, some religious and quasi-religiousoups have seen and taken
advantage of an opportunity to attempt to convenililed young men and women to
their faiths at a time when these youths may lieeatmost vulnerable points of their
lives® Other treatment centers’ administrators have poogives for wanting to
impart their faith to their residents, and see aonhin doing s® While there is
nothing inherently wrong with turning to spirituglidance for help in overcoming
addiction?’ the existence of such facilities as Christian ©ath and their ability to
receive federal funds or contract with local gowveemt presents important
constitutional questions.

Whether faith-based substance abuse treatmenésfactive’® is certainly a valid
question in its rightful place, but it is not thequiry pursued here. Rather, this Note
argues that a drug court’s act of assigning unwglioffenders to twelve-st&por

2National Institute on Alcohol Abuse and Alcoholigrithe National Institutes of Health,
Does Alcoholism Treatment Work?, http://www.niada.gov/FAQs/General-English/
FAQ7.htm (last visited May 28, 2006).

2Telephone interview by Kathiann M. Kowalski witheS8en Freeman, Legal Director,
Anti-Defamation League, in New York, NY (Dec. 2,(8) (on file with author).

#3seeConstitutional Role of Faith-Based OrganizationsGnmpetitions for Fed. Social
Service Funds: Hearing Before the Subcomm. on tesi@ution of the H. Comm. on the
Judiciary, 107th Cong. 46-47, 54-55 (2008 vailable at http://judiciary.house.gov/media/
pdfs/printers/107th/72981.pdf [hereinaftétearing (comments of Rep. Jerrold Nadler,
Ranking Member, House Subcomm. on the Constituton, Rep. Barney Frank, Member,
House Subcomm. on the Constitution).

%3eeid. at 42 (comment of Rep. Steve Chabot, Chairman, éid&isbcomm. on the
Constitution, and testimony of Mr. Ira C. Lupu, liesHarkey Mayo Research Professor of
Law, The George Washington School of Law).

2To the contrary—spiritual help has been instrumientachieving sobriety for millions
of people worldwide.See, e.g.Kawanza L. Griffin et al.Faith Can Help Fight Drug Abuse,
Study SuggestResearch Says the Religious are Less Likely tokDtiise lllicit Substances
MILWAUKEE J. SENTINEL, Nov. 17, 2001, at OlBavailable at http://www.jsonline.com/
lifestyle/religion/nov01/drugs17111601.asp. Therreat membership of Alcoholics
Anonymous alone is presently estimated at overrhiltion. Alcoholics Anonymous: A.A. at
a Glance, http://www.aa.org/en_information_aa.cfag@?D=10 (last visited May 28, 2006).

2For what it's worth, your author believes they anefact, quite effective.

XIn the highest courts at which the issue has beeriddd, twelve-step treatment
programs and groups (i.e., A.A.,, N.A., C.A., etbgve been determined to be religious
activities that the State cannot legally compehiitiials to attend. In other words, requiring
participation in a twelve-step group is an estdinlisnt of religion prohibited by the First
Amendment. See, e.g.Rauser v. Horn, 241 F.3d 330, 332-33 (3d Cir.1200@olding that
A.A./N.A. parole requirements violate the Estahiigmnt Clause as a matter of law); Warner v.
Orange County Dep’t of Prob., 173 F.3d 120 (2d @Qi®99) (requiring A.A. meeting
attendance as a condition of probation is uncangtital); Kerr v. Farrey, 95 F.3d 472, 474
(7th Cir. 1996) (holding prison policy unconstitutal where nonattendance at N.A. meetings
is penalized with a higher security risk classiiilca and parole eligibility is negatively
affected); Turner v. Hickman, 342 F. Supp. 2d 8835-97 (E.D. Cal. 2004) (holding that
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otherwise religiously-based residential treatmesniters violates the Establishment
Clause guarantee. Specifically, such centers atguhe offenders’ beliefs and
compel them to affirm whatever tenets are professethe individual treatment
center. Moreover, a court’'s subsequent act ofateréng or actually imposing
criminal sanctions upon offenders for refusing éonplete such treatment programs
constitutes punishment for refusing to be religipusdoctrinated by a program
mandated by the state. Regulations currently imgagon federally funded faith-
based treatment cent&radequately safeguard offenders’ First Amendmeyhttsiin
these respects, but those regulations must be apgaieable to all treatment centers
that accept offenders from any court across thatepz!

parole eligibility conditioned upon N.A. particifp@t is unconstitutional); Ross v. Keelings, 2
F. Supp. 2d 810, 817-18 (E.D. Va. 1998) (applyimg ‘per % rule adopted by the Second and
Seventh Circuits” inWarner andKerr); Griffin v. Coughlin, 673 N.E.2d 98, 106 (N.Y. .Ct
App. 1996) (holding that family visitation privileg cannot be withheld for failure to attend
twelve-step-based group); Evans v. Tenn. Bd. oblear 956 S.W.2d 478, 483-84 (Tenn.
1997) (holding that parole eligibility conditioneghon A.A. participation is unconstitutional).
But seeBoyd v. Coughlin, 914 F. Supp. 828, 833 (N.D.N1996) (“A.A. . . . references to a
‘God’ or ‘higher power’ . . . do not reflect anyrocept of organized religion, but rather, reflect
a belief that some form of spirituality is necegsay recovery. [Because no] controlling
decision . . . equates spirituality with religiofthere is no violation of] the First
Amendment.”); Feasel v. Willis, 904 F. Supp. 58835N.D. Tex. 1995) (requiring A.A.
participation during imprisonment is permissiblecdngse there is no established legal
principle that A.A. is a forced indoctrination @fligion); O'Connor v. California, 855 F. Supp.
303, 304 (C.D. Cal. 1994) (holding that requiretf-kelp program attendance for persons
convicted of drunk driving, where A.A. is the pripal program available, does not violate the
Establishment Clause). The United States Supreonet ®@as yet to rule on this critical issue,
and it has passed up several opportunities to dim $oe above-cited cases. For excellent
discussions on this topic, see Max DeHoyw it Works: Sobriety, Sentencing, the Constitytio
and Alcoholics Anonymous—A Perspective from AAlmBmg Communityl0 MicH. Sr. U.

J. Mep. & L. 255 (2006); Byron K. Henry, Note & Commeri “A Higher Power” We
Trust: Alcoholics Anonymous as a Condition of Ptadraand Establishment of Religio8
TEX. WESLEYAN L. Rev. 443 (1997); Michael G. Honeymar, Jr., Nodcoholics Anonymous
as a Condition of Drunk Driving Probation: When Bo& Amount to Establishment of
Religion? 97 @LuM. L. Rev. 437 (1997).

%0Charitable Choice Regulations Applicable to Stafsceiving Substance Abuse
Prevention and Treatment Block Grants and/or Ptejéar Assistance in Transition from
Homelessness Grants, 42 C.F.R. 88 54.1-.13 (20Q#jritable Choice Regulations
Applicable to States, Local Governments, and Raligi Organizations Receiving
Discretionary Funding Under Title V of the Publie&lth Service Act, 42 U.S.C. 88 290aa, et
seq., for Substance Abuse Prevention and TreatBwmices, 42 C.F.R. 8§ 54a.1-.13 (2006).

8170 illustrate, St. Christopher’s Halfway House,phffivww.stchris-br.com (last visited
May 28, 2006), in Baton Rouge, La., is a twelvgsdiased treatment facility, costing $3,000
per month. It receives no governmental aid, bugsdoontract with the local drug court for
client referrals. Although not anywhere close teing as pervasively religious as an
institution as Christian Outreach, St. Christopbetdse of the twelve-step approach is
sufficient to subject it to Establishment Clauseusny. Seecases citedsupra note 29.
Although St. Christopher’s is actually eligible ieceive governmental aid, its administrators
have chosen not to pursue that avenue, becausg stoiwould mean they might have to alter
their treatment approach to conform to the Chadet&hoice regulations currently applicable
only to federally funded treatment centeBeeC.F.R. sections citesupranote 30; Telephone
interview with Preston W. Elder, Board-CertifiediStance Abuse and Addiction Counselor
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Genesee County’s drug court is one of over 1,600lai specialty courts across
the country that aim to stop the substance abwessipred to be a root cause of much
criminal activity® Drug courts generally require a defendant to glgailty to the
criminal charge, or the court defers the chargealipgntreatment® In exchange for
successfully completing a treatment regimen, sueh a#tending twelve-step
meetings, providing urinalysis samples, and repgrfrequently to the court or a
probation officer for a period of time (usually aral twelve to eighteen months),
the court usually dismisses the original chargsets aside the sentente.

When an offender falls short of meeting his or bbligations under the drug
court agreement, the judge has the discretion derothe offender into residential
treatmenf’ The treatment programs into which these offendeesordered vary
widely.® The vast majority, however, employ a twelve-gtegtment method or are
faith-based to at least some ext&€nMany offenders do not object to such programs,
especially where they are consistent with the difatis own religious traditiorfS.

& Program Director, St. Christopher’s Halfway Houden. 31, 2006) [hereinafter Interview
with Preston W. Elder]. This Note argues that, aatminimum, institutions like St.
Christopher’s should be made to comply with th@ggikations. That is, regardless of whether
a facility receives governmental aid, the fact thé&acility accepts drug court clients sentenced
to residential treatment is sufficient to manddtat tresidents’ First Amendment rights be
protected.

32Criminal Justice Policy Coalition, Mental HealthdaBrug Court, http://www.cjpc.org/
hhcr_menhealth_drugcourts.htm (last visited May 28)6); see alsoDonald P. LayRehab
Justice N.Y. TiMEs, Nov. 18, 2004, at A2.

3Emily M. Gallas, Commengndorsing Religion: Drug Courts and the 12-Stepdvecy
Support Program53 Av. U.L. Rev. 1063, 1069 (2004).

*Depending on their progress, offenders may be redub report as often as every week
or as rarely as every month. Telephone intervidgth Jesslyn Wilson, Co-director, Greater
Cleveland Drug Court Program (Jan. 23, 2006) [maxfegr Interview with Jesslyn Wilson].

%JoHN S. GoLDKAMP, MICHAEL D. WHITE, & JENNIFER B. ROBINSON, AN HONEST
CHANCE: PERSPECTIVES ONDRUG COURTS (2002),available athttp://www.ncjrs.org/html/bja/
honestchance/index.html (follow “Court Responsegigilink).

%Gallas,supranote 33, at 1069.

%1d. at 1069-70. Sentencing offenders to substancseateatment facilities and twelve-
step group meetings is not unique to drug coueular criminal courts occasionally engage
in such sentencing practices in a variety of situt (e.g., domestic violence cases and
probation or parole violations).AMEs L. NOLAN, J., REINVENTING JUSTICE THE AMERICAN
DRUG COURT MOVEMENT 148 (2001); Interview with Jesslyn Wilsaypranote 34. The vast
majority of treatment referrals, however, come frdmg courts.Id.

%8Jeffrey A. Eisenach & Andrew J. Cowin, The Heritdgmundation, The Case Against
More Funds for Drug Treatment (May 17, 1991), Iiiyeritage.org/Research/Budget/
BG829.cfm.

39STANTON PeeLe, CHARLES BUFE, & ARCHIE BRODSKY, RESISTING TWELVE-STEP
COERCION How TO FIGHT FORCED PARTICIPATION IN AA, NA, OR 12-SrEP TREATMENT 22
(2000). “A large, recent survey of alcohol treatmproviders reported that 93% of the 450
facilities it surveyed utilized the twelve-step apgch.” Id.

40SeeDerek P. Apanovitch, Not&eligion and Rehabilitation: The Requisition of God
the State47 DUKe L.J. 785, 787 (1998).
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For others who do not share those beliefs or whak sesecular solution to their
substance abuse, however, such sentencing pragiiesent a legal dilemma,
especially for indigent defendants who cannot affalternative treatment faciliti€s.
Usually offenders are given some degree of choitle rggard to the program they
will ultimately enter? However, Hanas had no funds to pay for treatrffent.
Christian Outreach was available free of chargd, as such, it was the only option
the judge presented to hith.

This Note analyzes the constitutionality of ordgram offender into a long-term
residential twelve-step or otherwise faith-basedolabl and drug rehabilitation
program, regardless of whether the offender objextthe religious nature of the
program. Part Il reviews the history of Americalsig courts and their affiliated
rehabilitation centers and offers the reader aggininside a typical facility. Part llI
presents an introductory overview of the Free Hgerand Establishment Clauses,
the constitutional passages most often implicatezhses dealing with twelve-step or
faith-based treatment centers. Special attensiaivien to the Establishment Clause
and the various tests the Supreme Court uses tdliadie church-and-state matters.
Part IV examines the several recent cases dealithgfaith-based treatment centers.
Part V offers some practical suggestions on howg drourts may properly direct
offenders into residential treatment while compdyimith constitutional mandates.

Il. THEINTERACTION BETWEENDRUG COURTS ANDTREATMENT CENTERS

A. The History and Efficacy of Drug Courts in theited States

At their most fundamental level, drug courts offéienders the option of court-
monitored substance abuse treatment as an alterniatithe normal adjudicative
process® These specialty courts combine the close superviand structure of the
judicial process with the resources of substancsealreatment servicés. Today’s
drug courts owe their existence primarily to thackrcocaine epidemic of the 1980s

“As one court-ordered treatment center resident esgpd herself, “l find it
unconscionable that the criminal justice systemthaspower to coerce American citizens to
accept ideas that are anathema to theneELIPET AL., supranote 39, at 42.

“’Gallas,supranote 33, at 1083-84.
“3Memorandum in Support of Petition for Writ of Habe@orpussupranote 6, at 2.

41d. At Hanas's hearing, the only program suggestebaaing space available was the
Inner City Christian Outreach Residential Prograndd. Judge Ransom subsequently
explained that, although other residential programght have been available, they all charged
fees that Hanas could not afford: “He could get fi@hristian Outreach] without any money.
There were other options, but he didn’'t have anyeyo He couldn’t pay—he couldn’t pay
the fee. One of the programs is a $300 fee. kot come up with the $300.1d. at 2 n.1.

“NoLaN, supra note 37, at 39.

4See generallyGallas,supranote 33, at 1067-72; Richard S. Gebeldihe Rebirth of
Rehabilitation: Promise and Perils of Drug Coyr&ENT G & CORRECTIONS ISSUES FORR1ST
CENTURY, May 2000, at 1-7,available at http://www.ncjrs.org/pdffiles1/nij/181412.pdf
(published by the U.S. Dep't of Justice, OfficeJufstice Programs and National Institute of
Justice).
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that flooded the nation’s courts, jails, and prs8nThe first drug court emerged in
Dade County, Florida in 1989 and emphasized “dragtinent, responsibility, and
accountability.*® The judicially led grassroots movement first sgke¢o California
and then across the nation, and it has since tumeghational?®

Drug courts fundamentally alter the traditionalumti¢ative process as well as the
relationships among the typical actéts.Attorneys no longer operate within an
adversarial context. Rather, both the prosecuting and defense lavarerexpected
to work together in a “team approacf.’'Defendants (usually referred to as “clients”
of the drug court) often address the judge directiyher than through their
attorneys® Sometimes, the lawyers do not even appear irt.ebour

Despite a lack of uniform national standards andctixes for drug courts,
numerous studies indicate lower recidivism and tgreauccess with sobriety for
drug court participants compared with similar offers who proceed through the
normal criminal adjudicative proces.Drug court graduates are also much more
likely to secure employment,and female participants are more likely to givehbi

4’Andrew Armstrong, CommenBrug Courts and the De Facto Legalization of DrugeU
for Participants in Residential Treatment Facilgi®4 J. @M. L. & CRIMINOLOGY 133, 139
(2003);see alsoNoLAN, supranote 37, at 44, 46. As one drug court judge empldDrug
offenders were being repeatedly recycled throughdfiminal justice system—a system, as
the judges see it, that did nothing to rehabilitatfenders of their root problem. What we
were doing before simply was not workindd. at 106.

“8Gallas,supranote 33, at 1067.

“UNITED NATIONS OFFICE ON DRUGS AND CRIME, DRUG TREATMENT COURTS WORK!
(2005), available at http://www.unodc.org/pdficnd_dtc_flyer.pdf, FOICE OF JUSTICE
PRoOGRAMS DRUG COURTS PROGRAM OFFICE, FACT SHEET (1995), available athttp://www.
ncjrs.gov/pdffiles/drugfact.pdf.

5NoLaN, supranote 37, at 79.

*ld. at 72. As one drug court judge observed, “Theriitle or no place for the normal
adversarial lawyer in [the drug court] contexid. The radically redefined roles among the
actors have led to problems in implementing drugrioin several jurisdictions, but are
typically overcome through experiencil.

%2d. at 72. Some observers fear that the absenceeofralditional defense role may
imperil defendants’ rights or put them at a disadage in future casedd.

3.
4d. at 40.

%5Across numerous studies, drug court participantssistently recidivate at lower rates
than offenders who proceed through the normal camadjudicative process. For a small
sampling of such studies, see National Drug Coundtitute, Drug Court Research,
http://www.ndci.org/research.html (last visited M2g, 2006)see alsdNOLAN, supranote 37,
at 128-30; $EVEN BELENKO, THE NATIONAL CENTER ONADDICTION AND SUBSTANCE ABUSE
AT CoLUMBIA UNIVERSITY, RESEARCH ONDRUG COURTS A CRITICAL REVIEW: 2001 WPDATE
(2001),available athttp://www.drugpolicy.org/docUploads/2001drugceyptif.

%%Press Release, Judicial Council of California, N&sport Shows Drug Courts Are Cost-
Effective, Help Rebuild Lives (Apr. 15, 20033vailable at http://www.courtinfo.ca.gov/
presscenter/newsreleases/NR26-03.HTM.
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to drug-free babie¥. Besides achieving their social goals, drug cobese also
been found to be cost-effective alternatives taioeratior?

B. Procedural Matters Related to Drug Courts

Most jurisdictions employ a two-step screening psscshortly after arrest to
determine if an offender is eligible for drug colirtThe first step involves a judicial
screening to determine if the arrestee meets tigébiity requirements set by the
court®® Eligibility criteria include factors such as ciiml history, severity of
chemical dependency, and gravity of the curremhicral chargé? Violent or repeat
offenders and high-level traffickers are routinekcluded from drug courfé. Other
precluding factors include gang membership, mudtiggncurrent charges, additional
pending cases, and out-of-county residefc@he second part of the screening
process involves a clinical assessment to deterrfiittee arrestee actually has an
addiction or substance abuse problem that is litelyenefit from treatmeft.

Once an offender passes both steps and confirmerHigr desire to enter the
drug court docket, a written plan is drawn up withut from the judge, prosecutor,
defense attorney, and other drug court persdfinelypical agreements include
numerous stipulatiorfS. Among other things, the defendant usually museado
submit to any rehabilitative treatment program iasatied by the couff.

Sd.

¥|d. The California study discussed in this pressasserevealed that criminal justice
costs that were avoided averaged approximately $200annually per court for each 100
participants. Id. Based on this data, with ninety adult drug coogsrating statewide as of
2002 and an estimated 100 participants in eacht @nrually, adult drug courts may be
saving up to $18 million every year in Californiaisiminal justice system alone.ld.
Notwithstanding the movement’s apparent succesg, courts do have their detractors: “Drug
courts are just the latest Band-Aldwe have tried to apply over the deep wound of our
schizophrenia about drugs,” says Denver, Coloradigd Morris B. Hoffman; “Drug courts
themselves have become a kind of institutional staraipon which the entire criminal justice
system is becoming increasingly dependent.” MaBrisHoffman, CommentaryThe Drug
Court Scandal78 N.CL. Rev. 1437, 1441, 1533 (2000).

*Gallas,supranote 33, at 1070.
594.
4.

52John Feinblatt, Greg Berman, & Aubrey Fdrstitutionalizing Innovation: The New
York Drug Court Story28 ForRDHAM URB. L.J. 277, 283 (2000).

%NoLan, supranote 37, at 41.
%Gallas,supranote 33, at 1070-71.

%Ccandace McCoyThe Politics of Problem-Solving: An Overview of the gms and
Development of Therapeutic Coyr#0 Am. CriM. L. Rev. 1513, 1515 (2003). Typically
these personnel involve professionals who workédubstance abuse treatment figltl.

%Lisa RosenblumMandating Effective Treatment for Drug Offendes8 HasTinGs L.J.
1217, 1220 (2002); dLAN, supranote 37, at 199. To view one such agreement, thisiweb
page of retired State of California Superior Couttidge Peggy Fulton Hora,
http://www.judgehora.com/contract.html (last vidit¢éMay 28, 2006). Judge Hora is a
prominent figure in the drug court movement. Amwthgreement is available on Sebastian
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Both outpatient and residential treatment servimes available to the couri.
Over half of drug courts contract for treatmentaesss with local community-based
or private treatment organizatiotis. Another fourteen percent use county health
departments for treatment purpodesipproximately twenty percent of drug courts
have obtained some form of supplementary privateiftg toward this end. Courts
most often employ residential treatment facilitiglsen offenders repeatedly fail to
meet their responsibilities and obligations undss trug court agreement (e.g.,
multiple positive urinalysis screend).Residential treatment programs typically last
anywhere from three months to one y&ar.

County, Arkansas’'s web page, Sebastian County ©nhittp://www.sebastiancountyonline.
com/sebhome.nsf/25438994ffb303d688256b1a006691AESFerms.pdf (last visited May
28, 2006). Of particular interest is condition #17

The Defendant understands that he will not chaeggage in, or pursue any new

romantic or sexual relationship, romantically fraize with any person in or outside

of Drug Court, for a period of one year or longarupon completion of Drug Court

mandated treatment care, whichever may come first.
Id. This proviso has its basis in twelve-step coneeral wisdom that it is inadvisable to
engage in intimate relationships during the firstuyof sobriety (or to make any significant
life changes, for that matter—so, yes, there axeéptions” for married newcomers, or for
those already in committed relationships). A comincheard gag around the “rooms of
A.A." is that “you can have all the sex you wantidg the first year of sobriety. After that, a
partner can join in.” While your author has obserthat this is generally sound advice, such
a government-promulgated stipulation raises obviasstitutional (i.e., freedom of
association) concerns regarding the permissiblehre&drug courts.

%"Rosenblumsupranote 66, at 1234-35.

%John S. GoldkampThe Drug Court Response: Issues and ImplicationsJstice
Change 63 AB. L. Rev. 923, 935 (2000); &L M. ROMAN ET AL., NATIONAL TREATMENT
CENTER STUDY SUMMARY REPORT PuBLIC TREATMENT CENTERS 12 (2004), available at
http://www.uga.edu/ntcs/PB%20W4%20Summary%20Rgmifrt(“A comprehensive report
detailing the findings of the first wave of on-sitgerviews with a nationally representative
sample of publicly funded drug and alcohol treathograms participating in the National
Treatment Center Study conducted by the InstitoteBehavioral Research, University of
Georgia.”).

%NoLaN, supranote 37, at 41.
4.

™d. at 97. A number of judges have engaged in priftatdraising to benefit their drug
courts. This has raised the eyebrows of some wbseiwho question the propriety of
privately funding such a basic governmental furctis the judicial processd.

"?Rosenblum,supra note 66, at 1226-27. Other commonly imposed &@mstfor not
following the drug court treatment plan include tHiellowing: mandated increased
participation in twelve-step groups, community $egya day or two of sitting in the jury box
during drug court sessions, or short stints incihenty jail (usually lasting several days to two
weeks). MLAN, supranote 37, at 40; Interview with Jesslyn Wilssopranote 34. The first
raises constitutional issueSeecases citegdupranote 29.

Office of National Drug Control Policy, Executiveffide of the President, Types of
Treatment, http://www.whitehousedrugpolicy.gov/tfeaatment.html (last visited May 28,
2006). Some programs are as short as one mea#), e.g.,The Right Step, Treatment
Customized for You, http://www.rightstep.com/indaxp/programs/alcohol-treatment (last
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C. Day-to-Day Life at a Modern Substance Abuseaffment Center

While it is impossible to generalize about the ‘fage” experience inside a
treatment center, some practices are prevalentgénow allow for discussioff.
Early rising times and morning prayer or meditativ@adings are commdp.
Residents are typically required to either attecldosl or secure employment soon
after taking up residenc@. Twelve-step meeting quotas (usually between threk
five per week) are enforcéd. Center staff hold weekly individual counseling
sessions and bi-weekly group meetings to discusdamsts’ progres¥. Isolation in
one’s room is frowned upon, if not explicitly fodaien’

Strict rules and regulations are the ndPrand residents are monitored closely
and held accountable for their actidhsQuestioning of, or resistance to, any of the

visited May 28, 2006), while others last as longhas years,see, e.g.Cenikor, Recovery
Services, http://www.cenikor.org/content.aspx?gatment&page=treatment (last visited
May 28, 2006).

"puthor's personal observations and conversationgh vindividuals in recovery;
Interview with Preston W. Eldesupranote 31;see generally’EELE ET AL, supranote 39, at
38-43. For an example of one treatment centerfedbaok, including its rules, seeAN
RANCH, PRIVATE RESIDENTIAL CARE YOUTH AND PARENT HANDBOOK (2004), available at
http://www.teenranch.com/youth_handbook.pdf. TBamch was involved in a 2005 lawsuit
primarily because it incorporated religious praggsicinto its treatment approachSee
discussioninfra Part IV; see alsosources citedsupranotes 31, 73 (treatment center web
pages).

Author's personal observations and conversationgh vindividuals in recovery;
Interview with Preston W. Eldesupranote 31see alsdPEELE ET AL., supranote 39, at 40.

"®Author's personal observations and conversationth whdividuals in recovery;
Interview with Preston W. Eldesupranote 31. Many treatment centers require residents
without high school diplomas to earn a G.EID.

"Author's personal observations and conversationgh vindividuals in recovery;
Interview with Preston W. Eldesupranote 31;see alsdPEELE ET AL, supranote 39, at 39-
42; ROMAN ET AL., supranote 68, at 21. In this study, more than 64% uffligly funded
substance abuse treatment centers reported teatatice at twelve-step meetings during the
course of treatment is a requiremettd.

"8author's personal observations and conversationth whdividuals in recovery;
Interview with Preston W. Eldesupranote 31;see alsdPEELE ET AL., supranote 39, at 39-40
& n.9. These “house meetings” are often of a ammthtional nature. Author's personal
observations and conversations with individualeeitovery;see alsdPEELE ET AL, supranote
39, at 40 n.9.

“Author's personal observations and conversationgh vindividuals in recovery;
Interview with Preston W. Eldesupranote 31see alsdPEELE ET AL, supranote 39, at 40.

8Author's personal observations and conversationth whdividuals in recovery;
Interview with Preston W. Eldesupranote 31;see generally’EELE ET AL, supranote 39, at
38-43.

8lauthor's personal observations and conversationth whdividuals in recovery;
Interview with Preston W. Eldesupranote 31;see alsdPEELE ET AL, supranote 39, at 40-
41.
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established rules leads to sanctiém.hese rules are often arbitrary and are imposed
to break entrenched patterns of think?AgEvery resident is expected to be at all
meals exactly on time and to actively participate all scheduled events.
Telephone contact with the outside world is limited

At many facilities, most groups, meetings, lectusesl meals begin and end with
prayer® A.A. or Narcotics Anonymous (N.A) members often visit and speak

82Author's personal observations and conversationgh vindividuals in recovery;
Interview with Preston W. Eldesupranote 31;see alsdPEELE ET AL, supranote 39, at 40.
Punishments might include having to wake up a halfr earlier than normal (e.g., 6:00 a.m.
instead of 6:30 a.m.), being assigned an unpopmiaming duty, writing a lengthy paper,
waiting to serve oneself food until the rest of theidents have received their meals, having
one’s telephone privileges revoked or restrictesindp forced to remain silent for a day or
more, and being prohibited from attending twehepstmeetings. Author’'s personal
observations and conversations with individualeetovery; Interview with Preston W. Elder,
supranote 31;see alsoPEELE ET AL, supranote 39, at 40. The last sanction is particularly
troubling to your author. For most treatment cenésidents, twelve-step meeting attendance
is not a privilege, but is instead serious, meduintperapy. Meeting attendance should not
be withheld under any circumstances.

83Author's personal observations and conversatiottis individuals in recoverysee also
PEELE ET AL., supranote 39, at 40. For example, St. Christopher’dvitey House supranote
31, enforces the following dietary restrictionsitmresidents: no caffeine, no sugar, no white
bread (including pastas), and no potatoes. Thedstationale is that some alcoholics may
crave sugars as their bodies adjust to the abseinaleohol or that some addicts may have
done too much damage to their bodies with drugsolerate these foods well. Amy B.
Beason, Nutritional Consultant, St. Christopher'slfitay House, Informal Address to
Residents (Sept. 2002). Nonetheless, such résirscappear arbitrary to residents who do not
fall into those groups. One resident was overhsasdng, “I came here to learn how to quit
drinking—not how to eat like a diabetic.” Authopersonal observations and conversations
with individuals in recovery. Another quipped, V& never heard of anybody getting loaded
off a loaf of Wonde?.” Id. Especially during early recovery, one’s thinkiigy often
presumed to be “sick.” For example, a resident ¥dils to meet his weekly A.A. meeting
quota, saying he “felt fine,” might be accused a¥ing “stinkin’ thinkin™ or be admonished,
“That's your disease talking.” Author's persondbservations and conversations with
individuals in recovery; Interview with Preston ¥lder,supranote 31.

84author's personal observations and conversationth whdividuals in recovery;
Interview with Preston W. Eldesupranote 31;see alsdPEELE ET AL, supranote 39, at 40-
41.

8Author's personal observations and conversationgh vindividuals in recovery;
Interview with Preston W. Eldesupranote 31see alsdPEELE ET AL, supranote 39, at 40.

8author's personal observations and conversationgh vindividuals in recovery;
Interview with Preston W. Eldesupranote 31;see alsdPEELE ET AL, supranote 39, at 40.
The Serenity prayer and the Lord's prayer are halk® of the recovery field. Author's
personal observations and conversations with iddads in recovery.

8Narcotics Anonymous, http://iwww.na.org (last viditslay 28, 2006). Other twelve-
step organizations, such as Marijuana Anonymoug;/hMww.marijuana-anonymous.org (last
visited May 28, 2006) (M.A.), and Cocaine Anonymoltp://www.ca.org (last visited May
28, 2006) (C.A.), also exist, as do others. Ad arodeled after A.A.
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about their personal experiensKey personnel positions are frequently held by
recovering alcoholics or addicts themselfesSome are doctors, psychologists,
nurses, and particularly, so-called substance aboseselors, the latter possessing
varying degrees of formal trainiffg. During the course of the program, a resident

8Author's personal observations and conversationgh vindividuals in recovery;
Interview with Preston W. Eldesupranote 31;see alsdPEELE ET AL, supranote 39, at 39-
40. A.A. meetings are sometimes held within th&tifation itself, and local members and
“graduates” of the facility often attend. Staff migers are typically forbidden to attend these
meetings so the residents may share honestly aenlyopithout fear of reprisal. Author’s
personal observations and conversations with iddads in recovery; Interview with Preston
W. Elder,supranote 31; RMAN ET AL, supranote 68, at 21. Twelve-step meetings were held
on-site at 59.7% of the publicly funded centerthim Roman studyld.

8Author's personal observations and conversationgh vindividuals in recovery;
Interview with Preston W. Eldesupranote 31;see alsdPEELE ET AL, supranote 39, at 39,
42; ROMAN ET AL., supranote 68, at 8. Twelve-step groups do not runtimeat centers
themselves because that would be against theiititnasl A.A. discovered during its
formative years (1935-1945) that

certain group attitudes and principles were paldity valuable in assuring survival of

the informal structure of the Fellowship. In 1946, these principles were reduced to

writing by the founders and early members as thel¥ev Traditions of Alcoholics

Anonymous. . . .

1. Our common welfare should come first; persomaovery depends upon A.A.

unity.

2. For our group purpose there is but one ultiratdority—a loving God as He may

express Himself in our group conscience. Our lssadee but trusted servants; they do

not govern.

3. The only requirement for A.A. membership is aideto stop drinking.

4. Each group should be autonomous except in madféecting other groups or A.A.

as a whole.

5. Each group has but one primary purpose—to dtrimessage to the alcoholic who

still suffers.

6. An A A. group ought never endorse, finance odl¢he A.A. name to any related

facility or outside enterprise, lest problems ofneg, property and prestige divert us

from our primary purpose.

7. Every A.A. group ought to be fully self-suppadj declining outside contributions.

8. Alcoholics Anonymous should remain forever nar@ssional, but our service

centers may employ special workers.

9. AA., as such, ought never be organized; butmesy create service boards or

committees directly responsible to those they serve

10. Alcoholics Anonymous has no opinion on outsglies; hence the A.A. name

ought never be drawn into public controversy.

11. Our public relations policy is based on atimactather than promotion; we need

always maintain personal anonymity at the levagdreks, radio and films.

12. Anonymity is the spiritual foundation of all otraditions, ever reminding us to

place principles before personalities.
Alcoholics Anonymous, A.A. Traditions, http://aagéen_information_aa.cfm?PagelD=
2&SubPage=52 (last visited May 28, 2006). “While Twelve Traditions are not specifically
binding on any group or groups, an overwhelmingamij of members have adopted them as
the basis for A.A.’s expanding ‘internal’ and pubielationships Id.

%Author's personal observations and conversationth whdividuals in recovery;
Interview with Preston W. Eldesupranote 31;see alsdPEELE ET AL, supranote 39, at 39,
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typically completes the first four to five steps AfA. or N.A® A prevalent
philosophy is that institutional twelve-step treatrhis merely an introduction to
A.A. or N.A., where the real recovery should takecp®

Life inside one of these facilities is not edéyNevertheless, many offenders opt
into these programs as an alternative to priéoSome observers have questioned
whether certain common practices violate resideiggts®

42; ROMAN ET AL., supranote 68, at 8. According to the Roman study, daf (56.8%) of
counselors at publicly funded treatment centerewertified substance abuse counseldds.
at 9. In less than one-quarter of centers (23 &6 all employed counselors certified, while
fully 6.8% of centers employed no certified substaabuse counselor&d.

9IAuthor's personal observations and conversationth whdividuals in recovery;
Interview with Preston W. Eldesupranote 31;see alsdPEELE ET AL, supranote 39, aB9.
The twelve steps of A.A. are as follows:

1. We admitted we were powerless over alcohol—tbat lives had become

unmanageable.

2. Came to believe that a Power greater than a@selould restore us to sanity.

3. Made a decision to turn our will and our livegepto the care of Gods we

understood Him

4. Made a searching and fearless moral inventooudgelves.

5. Admitted to God, to ourselves, and to anothendmu being the exact nature of our

wrongs.

6. Were entirely ready to have God remove all tlilegects of character.

7. Humbly asked Him to remove our shortcomings.

8. Made a list of all persons we had harmed, amdibe willing to make amends to

them all.

9. Made direct amends to such people wherever ldessixcept when to do so would

injure them or others.

10. Continued to take personal inventory and whemweare wrong, promptly admitted

it.

11. Sought through prayer and meditation to improweconscious contact with God

as we understood Hinpraying only for knowledge of His will for us atige power to

carry that out.

12. Having had a spiritual awakening as the resfuthese steps, we tried to carry this

message to alcoholics, and to practice these ptexin all our affairs.
ALcoHoLIcs ANONYMOUS 59-60 (4th ed. 2001) (1939pvailable at http://www.aa.org/
bigbookonline/en_tableofcnt.cfm (follow “5 How It &ks” hyperlink) (commonly referred to
as the “Big Book”).

9Author's personal observations and conversationgh vindividuals in recovery;
Interview with Preston W. Eldesupranote 31;see alsdPEELE ET AL, supranote 39, at 38-
43. A commonly heard clever maxim goes, “Treatmintfor discovery; A.A. is for
recovery.” Author’s personal observations and essations with individuals in recovery.

%Author's personal observations and conversationth widividuals in recovery;
Interview with Preston W. Eldesupranote 31;see generally’EELE ET AL, supranote 39, at
38-43.

94Author’s personal observations and conversatiottis individuals in recoverysee also
PEELE ET AL, supranote 39, at 107.

%See, e.g.PEELE ET AL, supranote 39.
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Ill. ESTABLISHMENT AND FREE EXERCISECLAUSE JURISPRUDENCE

A. Introduction to the “Religion Clauses”

The first provision of the First Amendmé&hhas traditionally been split into the
Establishmerit and Free Exerci$&Clauses for purposes of analysis. Each clause
represents a separate guarafite¢The Establishment Clause is a restriction on
government that prevents the founding of a statenational religion, the
endorsement of any one religion over another, &iedpreference of religion over
secularism.* [t prohibits “pass[ing] laws which aid one rebgi aid all religions,
or prefer one religion over anothéf?’

The Free Exercise Clause is “a guarantee of th@lpsoright to practice any
religion they choose without governmental intenfee or consequencé®® It means
“first and foremost, the right to believe and pssfevhatever religious doctrine one
desires.*® It also prohibits the government from punishirepple on the basis of
their religious views or religious stattf. Furthermore, “religious beliefs need not
be acceptable, logical, consistent, or compreh&msibothers in order to merit First
Amendment protection®

The two Clauses “are frequently in tensid?f.” For example, “some people
might suggest that providing a military chaplainr fmoops stationed overseas
violates the Establishment Clause, while othershirégiggest thafiling to provide
a chaplain violates the Free Exercise Clause rightthe same troops®” The

%Congress shall make no law respecting an estabésth of religion, or prohibiting the
free exercise thereof; or abridging the freedonspdech, or of the press; or the right of the
people peaceably to assemble, and to petition thei@ment for a redress of grievances.”
U.S. @NsT. amend. |.

9“Congress shall make no law respecting an estahésh of religion . . . .”Id. The
Establishment Clause was expressly incorporated tiné Fourteenth Amendment in 1947,
thereby making it applicable to the states. EwersdBd. of Educ., 330 U.S. 1, 8 (1947).

%Congress shall make no law . . . prohibiting theef exercise [of religion].” U.S.
ConsT. amend. |. The Free Exercise Clause was exprasstyporated into the Fourteenth
Amendment, thereby making it applicable to theestat Cantwell v. Connecticut, 310 U.S.
296, 303 (1940).

“Douglas Roy, NoteDoin' Time in God's House: Why Faith-Based Rehiidtin
Programs Violate the Establishment Claugg S. GL. L. Rev. 795, 806 (2005).

100,
10Everson 330 U.S. at 15-16.

0ZERwWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND PoLIiciEs 1200 (2d ed.
2002).

10%Employment Div. v. Smith, 494 U.S. 872, 876-77 (AR9

104,

1%5Thomas v. Review Bd. of Ind. Employment Sec. D#&0 U.S. 707, 714 (1981).
198 ocke v. Davey, 540 U.S. 712, 718 (2004).

Doug Linder, Exploring Constitutional Conflicts: tinduction to the Establishment
Clause, http://www.law.umkc.edu/faculty/projectséis/conlaw/estabinto.htm (last visited
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tension stems from a fundamental opposition: thealishment Clause requires
governmental neutrality, and the Free Exercise &alemands that the government
accommodate some religious practit®sAs Justice Douglas noted in 1961, “The
reverse side of an ‘establishment’ is a burdenhen‘free exercise’ of religion'®
“The Court has struggled to find a neutral courseveen the two Religion Clauses,
both of which are cast in absolute terms, and eithevhich, if expanded to a logical
extreme, would tend to clash with the oth®f.” Yet the Court has long said that
“there is room for play in the joints” between ttveo clauses™ In other words,
there are some state actions permitted by the Esdtaient Clause but not required
by the Free Exercise Clause. Governmental fundfrfgith-based treatment centers
falls into just such a categoti?

Sometimes, as in Hanas’s case, it can be diffitmldiscern among all the
egregious conduct just which of the Clauses is¢eialated. In addition to being in
tension with each other, the two Clauses also apeat timeg*?

Courts and commentators often refer to these asseparate religion
clauses—nonestablishment and free exercise—andyzenatases as
falling under one clause or the other. But otf@nmentators argue that
the two clauses must be read in light of each athttier than in isolation,
to harmonize rather than conflict; after all, thlauses were enacted
simultaneously as a single statement about churdstate:*

Successful Free Exercise claims are t&reTo run afoul of the Free Exercise
Clause, government action must rise to such a lgkiat an individual is
affirmatively prevented from practicing his or hewn religion®* As Justice
Kennedy observed in a 1993 case, “The principlé gowernment may not enact
laws that suppress religious belief or practicesis well-understood that few
violations are recorded in our opinions””

May 28, 2006). IrKatcoff v. Marsh 755 F.2d 223, 232 (2d Cir. 1985), a federal cafirt
appeals ruled that paid military chaplains do riokate the Establishment Clause.

1%3eediscussiorinfra Part V.

199 cGowan v. Maryland., 366 U.S. 420, 578 (1961) (§las, J., dissenting).
1%alz v. Tax Comm'n, 397 U.S. 664, 668-69 (1970).

4. at 669.

1125ee generallifeen Ranch v. Udow, 389 F. Supp. 2d 827 (W.D. MRGD5).

perhaps this is why they are so often simply refemo as the “Religion Clauses” in
tandem or, simply, “First Amendment rights” in céa& and scholarly literature.

114THomas C. BERG, THE STATE AND RELIGION IN A NUTSHELL 5-6 (1998).

15%seeSupryia M. Ray, Paternalism, Hostility, and Comcfar the Slippery Slope: Factors
in  Judicial Decision-Making ~ When Religion and Regidn Collide,
http://leda.law.harvard.edu/leda/data/184/sray.h{takt visited May 28, 2006) (Part Il
Overview).

1185eeMARGARET C. JASPER RELIGION AND THE LAw 3 (1998).

Church of Lukumi Babalu Aye, Inc. v. City of Hialea508 U.S. 520, 523 (1993).
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Thus, those actions attributable to the governnteait directly interfere with an
individual’'s ability to practice his own religioralf under the Free Exercise Clause.
Other activities—even those closely related, suetc@ercion to follow a specific
religion or religion in general—fall under the Hsiahment Clause. Therefore,
absent the (hopefully) extremely rare conduct digpdl in Hanas’s case, most legal
actions involving mandatory faith-based substarmesa treatment will implicate the
Establishment Clause as opposed to the Free Eadttimise. Furthermore, the vast
majority of Free Exercise cases deal with questidifferent, at least in their
formulation and emphasis, from the issue R¥&reTherefore, while it is possible for
faith-based treatment to violate the Free Exer€igrise in extreme circumstances,
the balance of this Note will focus on violationtb& Establishment Clause in these
situations.

B. Modern Establishment Clause Jurisprudence

Since the Supreme Court began modern Establish@lanse interpretation back
in 1947 with Everson v. Board of Educatigt® four different and (at times)
conflicting views regarding the Establishment Cabave emerged: (1) separation,
(2) coercion, (3) endorsement, and (4) neutrafftyTests unique to each of these
views have also developéd. Each of the approaches reflect different values
regarding the relationship between church and .stétee Court continues to waver
between these different values. For a number afsydt gave primary attention to
separation; but more recently, it has emphasizedliég and choice more frequently
in accordance with the neutrality té€t. Despite this trend toward neutrality,
however, Establishment Clause jurisprudence ulgitgatremains unsettled as
Justices form shifting majorities around one orthapof the four views??

1. Separation

Some people believe that there should be no rekttip at all between religion
and government and advocate the so-called “wadkepfration” between church and
state. This “separationist” view developed dingdtbm Everson® and has evolved
into what is today commonly referred to as themon/Agostinitest. The
Lemon/Agostintest was first expressed in three parts ad #montest in 1973 in

1185ee generallffhomas Bergfree Exercise of Religigin THE HERITAGE GUIDE TO THE
ConsTITuTION 307 (Edwin Meese Il et al. eds., 2005).

1% verson v. Bd. of Educ., 330 U.S. 1 (1947).

1205ee generallyjohn BakerEstablishment of Religiofin THE HERITAGE GUIDE TO THE
CONSTITUTION, supranote 118, at 30%&ee alsd-irst Amendment Center, Religious Liberty in
Public Life: Establishment Clause, http://www.fastendmentcenter.org/rel_liberty/
establishment/index.aspx (last visited May 28, 2006

125ee generallyBaker,supranote 120see alsdmirst Amendment Centesppranote 120.
122BeRG, supranote 114, at 158.
12Baker,supranote 120, at 306.

12Everson 330 U.S. at 16. “In the words of Jefferson, ¢teise against establishment of
religion by law was intended to erect ‘a wall opagmtion between church and stateld.
(quoting Reynolds v. United States, 98 U.S. 148, (1B79)).
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Lemon v. Kurtzmai® and modified to a two-pronged inquiry articulateddgostini

v. Feltort®® in 1997. The_emon/Agostintest asks whether (1) the state action was
undertaken with the intent of impacting religiondaf2) whether the primary effect
of the state action is to advance or inhibit religi*’

To determine whether a primary effect of the s&ton advances or inhibits
religion, courts examine three factors: (1) thespree of religious indoctrination
attributable to the government, (2) the definitiohgovernment aid recipients by
reference to religion, and (3) the creation of ssbe2 entanglement between
government and religiol¥¥ The Supreme Court has recently departed somewhat
from its reliance upon theemon/Agostinitest’®® Nevertheless, it remains at the
forefront of Establishment Clause analysis in loweurts®* and has been used to
analyze the recent cases on treatment centerswiiabe examined in the next
section.

Several Justices, as well as many legal commestab@came dissatisfied with
this test'®* Among other things, the test was seen as hastileligious exercise and
to historic traditions of religious involvement jrublic life}*> While the Court has
not officially rejected the test, it has increasjnigoked to alternatives?

2. Coercion

While some groups want strict separation betweemcthand state, others feel
government should be more accommodating to religibtthe first group is referred
to as ‘“separationists,” the latter may be calledcctanodationists?®*
Accomodationists believe a “wall of separation” “iseither practical nor
desirable.** With the Establishment Clause, “total separatsonot possible in an
absolute sense. Some relationship between govetremel religious organizations
is inevitable. [T]he line of separation, far frdraing a ‘wall,’ is a blurred, indistinct,

and variable barrier depending upon all the cirdamses of a particular

125 emon v. Kurtzman, 411 U.S. 192 (1973).
128Agostini v. Felton, 521 U.S. 203 (1997).
127d.; see alsdehn,supranote 29, at 287.
128pgostini,521 U.S. at 218.

12%Baker, supra note 120, at 304. “A major historical challenge the separationist
position emerged in the dissent written by (thamstide William H. Rehnquist iWallace v.
Jaffreein 1985. Rehnquist argued that the original meguoif the Establishment of Religion
Clause only ‘forbade establishment of a nationdigien, and forbade preference among
religious sects or denominations.fd. (quoting Wallace v. Jaffree, 472 U.S. 38, 106 &)98

130seediscussiorinfra Part V.
1318eRG, supranote 114, at 29.
¥3d. at 29-30.
1333eediscussiorinfra Part IV.

3% ATHIANN M. KOWALSKI, LEMON V. KURTZMANAND THE SEPARATION OF CHURCH AND
StATE DEBATE 91 (2005):see alsBaker,supranote 120, at 305.

13% owALskI, supranote 134, at 45.
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relationship.**® The “wall of separation” metaphor “is not a wholhccurate
description of the practical aspects of the retediop that in fact exists between
church and state®”

Accomodationists propose allowing more governmempsrt for religion than
the Lemon/Agostinitest allows. They support the adoption of theefcmn test”
outlined by Justice Anthony Kennedy in his dissantCounty of Allegheny v.
ACLU."® Under this test, the government does not vidlageEstablishment Clause
unless it (1) provides direct aid to religion invay that would tend to establish a
state church or (2) coerces people to support dicjgate in religion against their
will. **¥* Justice Scalia is a chief proponent of the coer¢est, and has argued that
the Establishment Clause should be limited to doertby force of law [or] threat of
penalty.**® Early cases using this test focused on the atitigstinction between
“direct” and “indirect” aid and what constitutesced* More recent cases have
recognized that all governmental aid is in some vgible (i.e., if a religious
school receives free math texts from the state the money the school would have
spent on secular texts can now be spent on refginaterial)**> This realization
refocused the Court's attention on who received eordrolled the aid, versus the
specific type of aid that was provid&d. Courts also examined whether the aid was
the result of a “true, private choice” of the beciefy (for purposes of this Note, a
criminal offender sentenced to treatméfft).If a beneficiary freely chose a faith-
based treatment center at which to serve his semtethat independent choice
effectively acted as a “circuit breaker” betweea finds and the government, since
any indoctrination would not be attributed to thate, but rather, to the individual's
election to attend that particular facilityy. Thus, the beneficiary’s choice achieved a
greater symbolic separation between church and btainterposing the action of a
private citizen.

The Seventh Circuit developed its own coercionited996 inKerr v. Farrey'4®
where a prison inmate was required to particippeeidically in N.A. to gain parole
eligibility. The court propounded a simple thres{gnquiry: (1) Has the state acted,

138 emon v. Kurtzman, 403 U.S. 602, 614 (1971) (aitatomitted);see alsaN.Y. State
Employment Relations Bd. v. Christ the King Regilghl Sch., 682 N.E.2d 960, 965 (N.Y.
1997).

1% ATHLEEN M. SULLIVAN & GERALD GUNTHER, CONSTITUTIONAL LAw 1583 (15th ed.
2004).

1%8County of Allegheny v. ACLU, 492 U.S. 573 (1989).

13%jrst Amendment Centesupranote 120.

140 ee v. Weisman, 505 U.S. 577, 640 (1992) (Scaljaligsenting) (emphasis omitted).
Iseediscussiorinfra Part V.

142First Amendment Centesppranote 120.

143,

1Seediscussiorinfra Part V.

1455ee, e.gTeen Ranch v. Udow, 389 F. Supp. 2d 827, 834 (Wibh. 2005).

148 err v. Farrey, 95 F.3d 472 (7th Cir. 1996).



690 CLEVELAND STATE LAW REVIEW [Vol. 54:671

(2) Does the action amount to coercion, (3) If sothe object of the coercion
religious or seculat¥ Courts usually infer coercion where a defendanetjuired
to choose between incarceration or loss of prieilagd participation in twelve-step
groups!*®® In effect, the inherent negative consequencesfasing to participate in
the twelve-step group eliminates the presenceroé;tprivate choice!*

Aside from lingering separationist hostility to tbeercion test, opponents of the
test argue that to limit the Establishment Clawseases of coercion would render
the Clause redundant, since the Free Exercise €lalvsady prohibits government
from forcing anyone to practice or not practice edigion!*® Nevertheless, the
coercion test has gained support from severalcestt and has been used in a
variety of contexts in recent casés.Moreover, if courts are more likely to consider
challenges under the Establishment Clause, theiovetest analysis offers another

way to protect the Free Exercise rights of defetsleaferred to treatment centers.
3. Endorsement

The Supreme Court has made clear since its 1943iaiein Everson v. Board of
Educatiod® that the First Amendment requires that the staenbutral in its
relations with groups of religious believers andhibelievers® This philosophy is
reflected in Justice Sandra Day O’Connor’s endoes#rtest.

Government cannot favor certain religions over mth® Reflective of this
policy, Justice O’Connor developed the endorsernesttas an alternative to both the
strict separationist view (usually represented ty ltemon/Agostinitest), and the
“no coercion” principle (reflected in the coercitest)’®® The endorsement test
forbids government from sending a message thagioels beliefs are endorsed or

147d. at 479.
148pehn,supranote 29, at 291.
1494,

150BeRG, supranote 114, at 33. This is one example of how e €lauses can overlap;
apparently, coercing someone to follow a specidiigion, or religion in general, can fall
under either of the two Clauses.

1yystices using the coercion test in their opinionswho have joined such opinions—
include Scalia, Kennedy, Blackmun, White, Stevearg] O’'Connor. SeelLee v. Weisman,
505 U.S. 577, 599 (1992); County of Allegheny v. A 492 U.S. 573, 655 (1989)
Different results have been reached by differesttiges when applying the test, howeveee,
e.g, Leg 505 U.S. at 599. Justices Blackmun, StevensGidnnor expressed in thdiee
concurrence that, although proof of government @oaris sufficient to prove a violation of
the Establishment Clause, government endorsemergponsorship of religion and the
government’s active involvement in religion are iganty prohibited, regardless of whether
citizens are coerced to conforrid.

1525eecases citedupranote 29see alsaliscussiorinfra Part V.
15%Everson v. Bd. of Educ., 330 U.S. 1 (1947).

%4, at 18.

13\McCreary County v. ACLU, 125 S. Ct. 2722, 2742 (BP0
158Baker,supranote 120, at 305.
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opposed by the government and asks whether an tivejeceasonable observer
would see the state action as sending “a messagen@dherents that they are . . .
not full members of the political community~”

O’Connor’'s endorsement test has increasingly beahswmed into the
Lemon/Agostintest in the lower courf§® Judges have simply incorporated it into
the first two prongs of.emon/Agostinby asking if the challenged government act
has the purpose or effect of advanciomgendorsingreligion!*® The endorsement
test is most often invoked in situations where ti@vernment is engaged in
expressive activitie¥® Therefore, cases involving such issues as graxfuptayers,
religious displays on government property, andgiefi in the curriculum will
usually be examined in light of this té&t. However, the endorsement test has also
been used, in addition to tHeemon/Agostiniand coercion tests, in faith-based
treatment facility case'§?

4. Neutrality

Finally, recent Establishment Clause decisions hagesasingly focused on a
test of “neutrality.” This test has been espegiafisible in decisions upholding
various forms of government aid provided to religiamrganizations as long as such
aid is provided equally to comparable organizatidhsSometimes the interests of
government and those of religious groups incidgntedincide. Such is the case
with religiously run hospitals, childcare centelmmeless shelters, schools, and
addiction treatment centers. Justice Brennan wbdeback in 1987 that what the
government characterizes as social services, eoebgiorganizations view as the
fulfillment of duty, as service in grateful respernt® unmerited favor, as good works
that give definition and focus to the community,daas a visible withess and
example to societ}f?

Although neutrality was noted as a guiding prineiph Everson it takes on a
different meaning in the modern neutrality test. odd@y, neutrality means
evenhandedness in terms of who may receivé®aitlinder this test, the government
must treat religious groups the same as otherailyisituated groups:

[lIn commanding neutrality, the Religion Clauses dot require the
government to be oblivious to impositions that fiegite exercises of
state power may place on religious belief and jwact Rather, there is

157 ynch v. Donnelly, 465 U.S. 668, 688 (1984).

1%85eecases citegupranote 29:see alsaliscussiorinfra Part IV.
1%%seecases citegupranote 29see alsaliscussiorinfra Part V.
18%jrst Amendment Centesupranote 120.

183y,

1%2Seediscussiorinfra Part IV.

163BeRG, supranote 114, at 34.

1845eeCorporation of Presiding Bishop of the Church eduls Christ of Latter-Day Saints
v. Amos, 483 U.S. 327, 342-44 (Brennan, J., colirg)yr

1855eezelman v. Simmons-Harris, 536 U.S. 639, 696 (2002)
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“ample room under the Establishment Clause for évetent neutrality
which will permit religious exercise to exist withio sponsorship and
without interference.

In 1996, Congress adopted this philosophy by emg&haritable Choic¥’
a. Charitable Choice and Faith-Based Substances@Bueatment Centers

Charitable Choice began its role in federal lanwpad of a welfare reform act,
and it was expanded to include substance abusenrafin 2000°® The provision
allows religious groups access to federal fundfiaut having to establish a secular
service-provider componeHf. Charitable Choice also allows religious groups to
incorporate their religious messages into programd to consider applicants’
religion in hiring practices™

Charitable Choice encourages states to involve aamitgn and faith-based
organizations in providing federally funded sergice With respect to treatment
centers, Charitable Choice makes it possible fergitvernment to contract with both
religious and secular providers, as long as thoseigers offer effective help and
follow certain rules about accountability and resggder clients:

Although religious organizations have been eligibleeceive government
aid under certain government programs for many syefC]haritable

[Clhoice is unique in that it does not require jgphting faith-based
organizations to “secularize” themselves as a dmmdio receiving public

funds. To the contrary, the [Clharitable [C]hoidatgte allows publicly

funded religious organizations to retain their giglus character and to
employ their religious faith in carrying out seaulaocial service

programs, as long as the programs are administerednformance with

the [E]stablishment [C]lause of the First Amendniéht

The legislative provisions contain explicit requivents: providers cannot
discriminate against recipients on the basis af tleéigion or lack thereof; providers
cannot force recipients to take part in religiougwties such as worship, prayer, or

16884, of Educ. v. Grumet, 512 U.S. 687, 705 (1994ip(ingAmos 483 U.S. at 334).

18’personal Responsibility and Work Opportunity Red@ation Act of 1996 § 104, 42
U.S.C. § 604a (2006). Even prior to Charitable i€&obillions of governmental funds were
spent on social services delivered through religiptoviders through contracts and grants.
Hearing supranote 25, at 9-10, 40-41 (prepared statements ofQdrl H. Esbeck, Senior
Counsel to the Deputy Attorney General, United &dtdDepartment of Justice, and Ira C.
Lupo, Louis Harkey Mayo Research Professor of Lahe George Washington University
School of Law).

1850642 U.S.C. §8§ 290Kk to kk-3 (2006).

18%The Center for Public Justice, A Guide to ChartaBhoice: Questions and Answers,
http://www.cpjustice.org/charitablechoice/guide/darflast visited May 28, 2006).

4.

"rreedom from Religion Found. v. McCallum, 179 Fpgu2d 950, 982 (W.D. Wis.
2002),judgment as a matter of law granted 34 F. Supp. 2d 905 (W.D. Wis. 2002jf'd,
324 F.3d 880 (7th Cir. 2003).
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Bible study; and the government must be prepareaffés a secular alternative if a
recipient does not want to receive services froreligious provider’> Charitable
Choice has greatly expanded the breadth of sermpicwiders with which the
government may contrat® The program has also relieved, to some extest, th
degree of monitoring of providergquired by the government, thereby effectively
eliminating the risk of government’s becoming “essigely entangled” in religious
matters under theemon/Agostiniest!’® Government’s primary concern (and the
concern of taxpayers) is that the services be tffgcthat full secular value for the
funding is realized, and that the rights of reaiéebe protectetl®

C. Summary of Advanced Establishment Clause Judspce

Although the Supreme Court has struggled for mbemta century to translate
the few words comprising the Establishment Clanse ¢oncrete rules and doctrine,
courts have “found [themselves] ‘compelled’ by ‘dan to ‘acknowledge][] that [it]
can only dimly perceive the boundaries of permissipvernment activity in this
sensitive area.”™ The values reflected in each of the four appreaadfiiscussed
above often clash, at least if each is pursuedsttogical conclusio’” However,
lower courts have successfully applied each teswadous recent faith-based
treatment decisiond®

IV. THE TESTS ATWORK: FAITH-BASED TREATMENT CENTER CASE LAW

Establishment Clause cases dealing with treatmemtecs can be divided into
two broad categoridé? In the first group are those cases alleging guwent
efforts to coerce someone to support or particifrateligion or its exercis&® In
these cases, “the essence of the complaint isthieastate is somehow forcing a
person who does not subscribe to the religioustsesieissue to support them or to
participate in observing them® These cases are sometimes referred to as the

125ee42 U.S.C. §§ 290Kk to kk-3.

1”5ee generallyCarl H. EsbeckCharitable Choice and the Critic$57 N.Y.U. AN.
SuRv. Aw. L. 17 (2000).

"Most notably, government is no longer obligated eftsure that treatment center
administrators are only spending the funds on amuto(i.e., purely secular) activities.
Because the degree of administrative oversightiredus diminished to such a substantial
extent, one would be hard-pressed to envision ai@hke-Choice-compliant facility that
would fail the excessive entanglement prong ofLth@on/Agostintest.

1%See42 U.S.C. §8§ 290kk to kk-3; 42 C.F.R. §§ 54.1-34a.1-.13 (2006).

1"%Destefano v. Emergency Hous. Group, Inc., 247 B®d 405 (2d Cir. 2001) (quoting
Mitchell v. Helms, 530 U.S. 793, 807 (1971) (plitysabpinion) (second and third alterations
in original).

1""Berg, supranote 114, at 22.
85eediscussiorinfra Part IV.

1% err v. Farrey, 95 F.3d 472, 474 (7th Cir. 1996).
189,

18y,
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“outsider” cases, where the state is imposing i@ligopn an unwilling individual as
an “outsider.*®? The second group of cases has inspired moreaansy within the
Supreme Courf® “These are the cases in which existing religignmips seek some
benefit from the state, or in which the state wiske confer a benefit on such a
group (or groups)™®* These are sometimes referred to as the “insideses, and
they deal with how far the state may go in helpiatigious “insiders.*® While
most cases fall neatly into one or the other obéhwo categories, cases dealing
with mandatory faith-based substance abuse treatfi@dininto both when the
offender objects to the sentence on religious giseun Consequently, two legal
guestions are raised simultaneously: (1) May theegtlace an offender into a faith-
based facility in the first place, and (2) May t®vernment fund that same facility?
In order to answer these questions, it is necedsafglunge into the thicket® of
Establishment Clause case law in this area. Wheemerge, we find that “yes” is
the answer to the second question; “yes, but...hédfirst.

Most cases in the substance abuse rehabilitatienaahave addressed the
constitutionality of court-mandated attendancenstte-step meeting$’ Although
related in many important respects, cases dealittggovernmentally funded faith-
based treatment centers are fundamentally different those cases. Twelve-step
groups receive no governmental monetary suppod {eould refuse it, even if it
were offered}®® In contrast, the residential treatment facilitinsthese cases do
receive such aid, either by federal or local gowesnt funding or through both
mechanism$¥ To date, the application of the indoctrinatioresion contained in
the “purpose and effect” prong of theemon/Agostinitest has been reserved for
instances where the state actually provides dimeéhdirect financial support to a
religious organization that is furthering a perntiks public objectivé® A few

182| d

834,

184,

1894,

188Destefano v. Emergency Hous. Group, Inc., 247 BB 402 (2d Cir. 2001).
187Seecases citegupranote 29.

188 fact, A.A. adheres to a strict policy of refugidonations from all but its members
pursuant to its Seventh TraditioSee supraote 89. Attempted donations from nonmembers
are politely returned with an explanation. Conebrs A.A. makes no donations to any
outside organization or cause, “no matter how wotthA.A. GUIDELINES: FINANCE (2005),
available athttp://aa.org/en_pdfs/mg-15_finance.pdf. Even imemtontributions are capped
at an annual amount. For years, the maximum abi@®vdonation was $1000, but that limit
was recently doubled. The vast majority of membémvever, come nowhere close to
contributing this amount. Most devout A.A.s (asyttare called) usually only put a dollar or
two in the basket passed around at meetindd.; author's personal observations and
conversations with individuals in recovery. Memshasually attend an average of two A.A.
meetings per week. L&oHOLICS ANONYMOUS, 2004 MEMBERSHIPSURVEY (2005),available
at http://aa.org/en_pdfs/p-48_04survey.pdf.

18%R0oMAN ET AL., supranote 68, at 27.

1%Dehn,supranote 29, at 293.
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cases have dealt specifically with the issue dhfhased treatment centers and the
Establishment Clause. Except for Hanas’s caseeheryall of them have been civil
rights lawsuits>*

A. Bausch v. Sumie2001}

Bauschwas the first Establishment Clause case to addsabstance abuse
treatment centers, as opposed to court-mandatelyebtstep meeting attendance.
Relying on those recent twelve-step meeting attecelacase®’® District Judge
Adelman held that the state may “condition paraieparticipation in a religiously-
oriented treatment alternative to revocation onfy the religiously-oriented
alternative is not ‘the only choice availablé®® In other words, offenders may
attend a religiously oriented treatment prograthéfy so choose, but the state cannot
compel it, and a meaningfti non-religious alternative must be offered regaslief
whether the offender specifically requests it.

John Bausch was a former Wisconsin prisoner andlgel®® He brought this
civil rights lawsuit against his former parole offr and the Wisconsin Department
of Corrections alleging violations of the Estabifignt Clause by their compelling
his participation in a religiously oriented substanabuse residential treatment
program (Exodus Hou¥®).*® Bausch stated in an affidavit that he was anistthe
and had objections to the religious nature of Eso#louse, but he nevertheless
participated in the program, believing it was timyovay he could avoid having his
parole revoked®

Judge Adelman applied a barrage of tests to thes,fawcluding the original
Lemon test?® Justice O’Connor’'s endorsement t&tand the Seventh Circuit's

1Every one of the cases discussed in this sectiave(slanas’s) were filed under 42
U.S.C. § 1983 (2000) (various editions of the codk)dging by Hanas'’s progress through the
courts, his case may well become a civil right$ ausome point in the near future.

192Bausch v. Sumiec, 139 F. Supp. 2d 1029 (E.D. \RE01).
1935eecases citegupranote 29.

19Bausch 139 F. Supp. 2d at 1033 (quoting Kerr v. Far@,F.3d 472, 480 (7th Cir.
1996).

1%That is, more than “available in name onlyd.
198d. at 1031.

%Exodus House Transitional Care Facility, http://wiwaet.net/good/charity/exodus.htm
(last visited May 28, 2006). Although not eviddrim its web site, “The Exodus House
program is based on the principles of [A.A. and N.And has a substantial religious
component.” Bausch 139 F. Supp. 2d at 1031. It is unclear fromdpaion or the website
whether Exodus House received then or receives/tadg governmental aid aside from the
support provided by court referrals.

19%88ausch 139 F. Supp. 2d at 1031.
1994,

2099, at 1035. This author can only surmise that Juidelman (or her clerk) was
unaware that the.emontest had since been refined to the two-prongechon/Agostini
inquiry.

201B33usch 139 F. Supp. 2d at 1035.
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coercion test® Drawing many similarities between Bausch’s casd secent
twelve-step sentencing cagesJudge Adelman found that the State failed allehre
tests?® Wisconsin's assertion that Bausch needed onlyaie requested a secular
alternative was swiftly rejected: “[I]t is goveremt’s obligation always to comply
with the Constitution, rather than to do so onlpupequest®®

B. Destefano v. Emergency Housing Grq@p01§°

Less than two weeks after Judge Adelman handed dogm decision in
Bausch?®” Judge Sack ruled in the second Establishment €l&estment center
case,Destefano Writing for the Second Circuit, Judge Sack hisldt involvement
of A.A. as part of a state-funded treatment apgraacnot in itself constitutionally
impermissible™® indeed, even “strong, urging, and active encourage®®® of
clients’ participation in A.A. by the facility’'s aff did not run afoul of the
Establishment Clausé® Direct staff participation in indoctrinating afies with A.A.
views was, however, unconstitutiorfal.

Joseph M. Destefano was the mayor of MiddletownyN@rk.?*?> He brought
this civil rights lawsuit against state defendamaisd a treatment facility (the
Middletown Alcohol Crisis Center (MACC), one of foulifferent programs the
Emergency Housing Group operated), claiming thiaication of state tax revenues
to a private alcoholic treatment facility that inded A.A. in its program violated the
Establishment Clausé?

Destefanowas unique in that neither courts, state emplgyees agencies sent
offenders to the facility** Instead, clients would simply walk in “off therett,” so
to speak’® All clients were at the MACC of their own voliticand could leave at

203, at 1033.
2035eecases citedupranote 29.
2098ausch 139 F. Supp. 2dt 1033-37.

209d. at 1035. Judge Adelman was particularly persuabgdDerek Apanovich’s
argument suggesting that few defendants would heelor enough to assert their rights while
under criminal justice supervision, and thus, muostividuals would either just resign
themselves to the court’s order or assume thatliagg no choice other than compliande.,;
see alsAApanovich,supranote 40, at 850.

208pestefano v. Emergency Hous. Group, Inc., 247 B®t(2d Cir. 2001).

27Bausch,139 F. Supp. 2d 1029, was decided on April 10,120Destefang 247 F.3d
397 was decided ten days later on April 20, 2001.

208nestefanp247 F.3d at 410.
209q,

294,

2y,

2124d. at 401.

219q,

2144, at 402.

23q,
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any time?*® Clients were not compelled to attend the A.A. timgs held within the
facility, although they were encouraged to do soM¥&CC staff?’ The Center
operated primarily as a “non-medical, short-terntohbl detoxification and
treatment facility,?'® and provided its clients with “supervision durithg sobering-
up phase, alcoholism counseling, rap grotheducational films, participation in
A.A., recreational activities, meals, and assesssnand referrals for continuing
treatment.?? Although it was undisputed that A.A. and its tveetep program
played a central role in the MACC's overall treatrhapproach, the precise nature of
this role was uncle&f*

At the time of this case, the United States Supr@wert had no precedent for
the use of public funds to finance religious adiég, at least not in situations
analogous to this one, where the Center's cliefigse to participate in such
activities?®® As such, the court noted that state funding ofiic that encourages
people to engage in religious activities “falls it the zone of constitutionally
guestionable and unresolved conduét.’Applying theLemon/Agostiendorsement
test, Judge Sack affirmed most of the New York Bewt District's decision,
holding that there was no constitutional problentoag as the facility’s staff did not
coerce clients to attend A.A. sessions and as dsngtaff did not themselves directly
indoctrinate clients with A.A. principleg? Allegations were also made that staff
engaged in nightly readings of A.A. literature,adission of A.A. at the facility’s
events, and played videotapes that focused omtblwe step$®® Regarding these
types of activities, the court held that “[d]iresthte funding of persons who actively
inculcate religious beliefs crosses the vague lalpable line between permissible
and impermissible government action under the [Histament Clause]?®

2184,
2174, at 403.
218, at 402.

2%This presumably means discussion groups, as opptsedsiting hip-hop posses
entertaining the clients.

2294. at 402. Such facilities are rare today. Theycamamonly referred to as “drying-out
places” in A.A. parlance and literature.

2244, at 402-03.
2224, at 419.
234, at 411.
244, at 410, 416.

229d. at 403. “In one such program entitled ‘The Twel@eps of Alcoholics

Anonymous,’ a priest named Father Martin standereedin assemblage of people and advises
them that ‘the prayer of the drunk is the prayeaaoul in pain, and those are the souls that
God loves best.”Id. at 419. Father Martin is a well-known figure vifitithe substance abuse
treatment and recovery field. If someone mentidtaher Martin tapes” in an A.A. meeting,
most people will understand the reference. Irvlideos, he essentially mixes education about
the disease with spirituality. Your author haseeaed all of his films and gives them two
enthusiastic thumbs up.

229d. at 408. The court relied heavily ddowen v. Kendrick487 U.S. 589 (1988)
(authorizing federal grants to religious instituois not inherently unconstitutional), in
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C. Freedom from Religion Found. v. McCallu@003¥*

McCallum underscored the importance of providing paroledth weatment
options. Writing for the Seventh Circuit, Judgesier held that it did not violate the
Establishment Clause for Wisconsin to pay for rdhative services at a Christian-
oriented halfway house or for parole officers teammend that halfway house,
along with secular options, to parolé&s.Plaintiffs challenged defendants’ use of a
faith-based rehabilitation program (Faith Works) as alternative for offenders
under the supervision of the Department of Coroasti?® Once again, the pertinent
guestion was whether offenders who participatethénFaith Works program did so
of their own independent, private chofée.

Judge Posner, working under no particular ¥&sagain distinguished sharply
between government programs that provide suppogtily to a religious entity (as
in Destefand and those programs that provide benefits to iddais who, in turn,
choose to confer that benefit on a religious inttin?*? Key to Posner’s decision
was the fact that parole officers took great p&insxplain to their parolees that their
suggestions were just that—non-binding recommeadst?® Further, parolees were
always informed that Faith Works was a Christiastitation and that its program
had a significant Christian elemédt. Finally, Judge Posner declared that “[t]he
U.S. Supreme Court will not allow a public ageneyfdrce religion on people even
if the agency honestly or even correctly believes it is the best way of achieving a
secular end that is within government’s constitugicauthority to promote?®

D. Teen Ranch v. Udo2005§%®

The most recent decision in this arefiaen Ranchexpertly addressed the issues
relevant to court-mandated faith-based treatmdrgen Ranchheld that referral of
troubled teens to a religious residential progrdotated the Establishment Clause
even where participants were later given the optibrieaving the program and
selecting another institution, because the iniééérral did not allow the choice of a

determining that inclusion of A.A. as one elemenmttihe program’s treatment plan was
permissible.

2Trreedom from Religion Found. v. McCallum, 324 Fg88 (7th Cir. 2003).
9. at 881-82.

*9d. at 881.

#94. at 883-84.

4 may have gone without saying; the district coapplied theLemon/Agostiniand
endorsement tests KcCallum SeeFreedom from Religion Found. v. McCallum, 179 F.
Supp. 2d 950 (W.D. Wis. 2002dgment as a matter of law granted BY4 F. Supp. 2d
905 (W.D. Wis. 2002)aff'd, 324 F.3d 880 (7th Cir. 2003).

2\ cCallum 324 F.3d at 882.

233d. at 883. “Suggestion is not a synonym for coerdidd.
4. at 881.

239d. at 882.

Z%Teen Ranch v. Udow, 389 F. Supp. 2d 827 (W.D. MRE05).
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secular prograr®’ Teen Ranch, a non-denominational Christian resialefacility
for “disadvantaged youtl?*® sued the Family Independence Agency (FIA), a
Michigan state government department responsibieaftministering the state’s
public assistance, child, and family welfare progsd® The agency is particularly
responsible for providing care and supervisiontiosed, neglected, and delinquent
children who have been committed to or placed endare of the FIA through the
state courtd’® Teen Ranch was one of the private facilities withich the FIA
contracted® Thus, if a child was adjudicated delinquent iMehigan juvenile
court, the judge might place that child with théFér care and supervision, and that
child might end up at Teen Ran®A. Most of Teen Ranch’s residents were state
placement$?® Teen Ranch was suing because the FIA had immosearatorium on
further placements at the facility due to the FlA&sncerns over Teen Ranch’s
incorporation of religious practices into programmihere?* Teen Ranch believed,
among other things, that the moratorium violated tenter's right to the free
exercise of religioR®

The court quickly and correctly noted that thisecagas essentially about the
tension between the Free Exercise and Establish@lanses’® Specifically, Teen
Ranch wanted “to be free to exercise its religifaith without interference from the
State, and the FIA want[ed] to avoid violating tHstablishment Clause by
subsidizing a particular religious viewpoirit? Judge Bell began by analyzing the
facts under thd.emon/Agostiriendorsement test. He noted that the analysis was
necessarily guided by a state statiitgrohibiting funds provided directly to
institutions like Teen Ranch from being “used op@xded for any sectarian activity

21d. at 836.

Z8Teen Ranch Inc., http://www.teenranch.com (lastadsMay 28, 2006). Interestingly,
the corporation posted its reaction to the rulimghis case (as well as its own interpretation of
the applicable law) online. Teen Ranch Inc., Téeanch and the FIA: The Truth,
http://teenranch.com/teenranch_and_fia.asp (laedi May 28, 2006).

2°Teen Ranch389 F. Supp. 2d at 829.
240,

g,

225e6id.

243d. at 830. Because most of Teen Ranch’s residents state placements, the FIA's
moratorium on further referrals had a profound ecoic impact on the institution.Id.
Between the time of the moratorium’s enactmentthede legal proceedings, Teen Ranch had
to close several of its programs and was forcesglichalf of its residential facilitiesld.

244,
249d.
29d. at 831.

247| d

2485eeAct effective Sept. 29, 2004, No. 344, § 220(1)042 Mich. Pub. Acts 1182, 1192
(2004).
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including sectarian worship, instruction, or prgsehtion.”° A federal Charitable
Choice statute essentially saying the same thing also implicated®® Both these
statutes make important distinctions between “dirand “indirect” funding, and the
court acknowledged that if Teen Ranch’s funding weahrect, then the State was
not permitted to condition funding on Teen Ranclmilating its religious
practice$® The court recognized, consistent with the disomsin the previous
section, that “although previous cases had empéadie distinction between direct
and indirect aid, more recent cases have addretsedburpose of preventing
subsidization of religion by focusing on the prisiei of ‘private choice.™? Judge
Bell pointed out that the Supreme Court has “reglgitupheld programs against
Establishment Clause challenges where the stathnfgrof the programs arose out
of ‘true, private choice’ or the ‘genuine and indadent choices of private
individuals.”?® In other words, private choice “transforms cduostbnally
troublesome ‘direct’ funding into constitutionalpermissible ‘indirect’ funding®*
Thus, the real issue in this case was whether bablg to “opt-out” after being
placed at Teen Ranch was “enough of a choice” tee the governmental aid
indirect rather than direct and thereby avoid adfag the Establishment Clau$g.

The Court concluded that this was insuffici&t.First, children were unable to
choose where they would initially be placdt. Second, “[rlegardless of whether
state wards are particularly vulnerable [and thresumably too shy or fearful to
reject placement at Teen Ranch], they are chilt#®n.Third, and perhaps most
importantly, all of the preceding cases upholdihg importance of private choice
had involved a variety of options presented todffender®® All of these factors
combined to result in failure of the endorsemesitf@

With regard to Teen Ranch’s Free Exercise claira,dburt held that “[u]nlike
unemployment benefits or the ability to hold office state contract for youth
residential services is not a public benefit. @ Btate [cannot] be required under the

249,

505ee42 U.S.C. § 604a (2006).

%Teen Ranch389 F. Supp. 2d at 833.

252d. at 834 (quoting Mitchell v. Helms, 530 U.S. 7936§2000) (plurality opinion)).
23d. (quoting Zelman v. Simmons-Harris, 536 U.S. 638 62002)).

4.

29d. at 834-35.

29d. at 836.

7d. at 829, 835.

8d. at 835. The court mentioned that “[t]here arecases regarding the sufficiency of
an adult’s ability to opt-out, much less a caseualmhildren.”Id. at 836. Therefore, it is at
least possible that such a policy might surviveutsay if adults were involved instead of
children.

29d. at 835. See, e.g.cases discussatipraPart IV.
#94. at 836.
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Free Exercise Clause to contract with a religiouganization.?®* The court
analogized to the related school funding issueenisg that “there is no federal
constitutional requirement that private schoolspeemitted to share with public
schools in state largesse on an equal ba®&fs.Thus, the suit was dismissed in its

entirety?®

E. Hanas v. Genesee County Adult Prob. D¢pénding3®*

Although the courts in the previous cases predontipa used the
Lemon/Agostiiendorsement test, some scholars argue that diffetests are
appropriate for different factual circumstancesr &ample, commentator Emily M.
Gallas has argued that Justice O’'Connor’s endonsemest is the correct one to
apply for drug court casé¥. She points out that by virtue of electing to jsépate
in the drug court in the first place, the offend®mnot, as a practical matter, being
“coerced” into a treatment cent&?. After all, the worst that could happen is that th
offender would be terminated from the drug courtkdd and sentenced according to
the normal adjudicative proce¥s. Hanas's lead counsel, American Civil Liberties
Union (ACLU) attorney Michael Steinberg, disagreeshemently with this
argument. In his view, “An offender may indeedegiypsomerights upon entering a
drug court prograrf® but such a fundamental right as the freedom ddicel is not
one of them *°

The Michigan appellate courts, as well as the Un&tates Supreme Court, may
have disagreed. After seven weeks of receivinginug treatment whatsoever and
growing weary of Pastor Rottier's continuing attésngo convert him to the
Pentecostal faith, Hanas returned to the Drug Ctwumequest reassignment to a
secular prograr® Judge Ransom responded by removing Hanas fronDthg
Court docket and sentencing him to six monthstimegijail or “boot camp” and four

244, at 838.
262d. at 838 (quoting Gary S. v. Manchester Sch. [83%, F.3d 15, 21 (1st Cir. 2004)).
234, at 842.

%4Hanas v. Genesee County Adult Prob. Dep't, No. 8578612 (E.D. Mich. filed Dec.
6, 2005) request to hold case in abeyance gran®@D6 U.S. Dist. LEXIS 65614 (E.D. Mich.
Sept. 14, 2006).

%%Gallas,supranote 33, at 1094-95.
%9d. at 1084-85.

%That being said, Gallas also insists on seculapoptbeing presented alongside faith-
based optionsld. at 1094-95.

%8ndeed, in many drug court agreements, offendersciigally waive certain
constitutional rights.See supraiote 66 and accompanying text.

2%Telephone interview with Michael J. Steinberg, Ledzrector, American Civil
Liberties Union of Michigan. (Sep. 27, 2005) [headter Interview with Michael J.
Steinberg]. Gallas’s proposal would also theoadijcrequire having two different standards
for those sentenced to substance abuse treatmemfrégular criminal court and those so
sentenced in a drug coutseeGallas,supranote 33.

2"%emorandum in Support of Petition for Writ of Habe2orpussupranote 6, at 4.
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years’ probatiod’* The sentencing order also provided that afterptetion of jail
or boot camp, Hanas would be released to a sedul@r treatment program called
“New Paths.?”? Judge Ransom left open the possibility that helev@onsider re-
admitting Hanas back into the Drug Court (and cquosetly having his plea
vacated) if he successfully completed jail or boamp and the first sixty days at
New Pathg’

Ultimately, however, despite exemplary records eldvior at both boot camp
and New Paths, Judge Ransom denied Hanas's remuestenter the Drug Court
docket and have his guilty plea vacat&d.Judge Ransom did note at that hearing,
nonetheless, that he was no longer making anyreddeto Christian Outread®
The ACLU then intervened on Hanas'’s behalf, seekénview in the Michigan Court
of Appeals, alleging violations of both the FreeeEoise and Establishment
Clauseg’ According to the ACLU, Hanas’s Free Exercise tsglvere violated
when he was denied the use of his rosary and plkayek, barred from seeing his
priest and deacon, and by having his faith denadiasewitchcraft!” Additionally,
the ACLU argued that Hanas's Establishment Claiggets were violated through
his involuntarily indoctrination into the Penteastaith through forced scriptural
study, examination on Pentecostal tenets, and nanydattendance at religious
services’®

On May 26, 2004, the Court of Appeals denied th@iegtion for leave to appeal
in a one-sentence ord@f. Hanas next sought review in the Michigan Supreme
Court®° On January 27, 2005, the Michigan Supreme Chyrg 4-3 vote, denied
the application for leave to appédl. Hanas then filed a Petition for Writ of
Certiorari in the United States Supreme Court onl&6, 2005%**> The Petition was

2Yd. at 4-5. Had Hanas not objected to the religiog®étrination at Christian Outreach,
it appears very likely that he would have succdlysfiompleted the program and avoided a
sentence. Despite Hanas's disagreements with t@mi©utreach’s “treatment approach,”
Pastor Rottier stated on the record that Hanas'dmike good” while he was a resident there.
Id. at 5 n.5.

273d. at 5.
2734,
2744,
279d.

2’%seeDefendant’s Delayed Application for Leave to Appsapranote 21.

2'Seeid. at 4. ACLU attorneys argued that the actions ofisfian Outreach staff were
imputed to the government by (1) the fact that las sentenced there in the first place and (2)
the statement of the probation officer at the mear’And remember, the rules of Pastor
Rottier's program are the rules of the court.” Meendum in Support of Petition for Writ of
Habeas Corpusupranote 6, at 12.

2®pefendant’s Delayed Application for Leave to Appeaipranote 21.

Z\Memorandum in Support of Petition for Writ of Habe2orpussupranote 6, at 6.
280,

g,

282| d
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denied on June 20, 206%8. On December 6, 2005, Hanas filed a Petition foit \bf
Habeas Corpus in the Southern Division of the Eadbistrict Court of Michigari®
On September 14, 2006, the court granted a reqadsbld the case in abeyance
pending resolution of Hanas’s civil rights cd%eUntil his probation ends on March
13, 2007, Joseph Hanas remains under the superasithe Genesee County Adult
Probation Departmenrt® It remains uncertain whether he or others in lsingtraits
will soon be afforded the relief they seek—suingroforced participation in a faith-
based treatment model is indeed “an arduous aret¢onsuming proceduré®

F. Summary of the Case Law

The common denominator among the four adjudicadésg< is the importance of
“true, private choice” in evaluating both seculaddaith-based options presented to
the offender. Although courts may offer and eveocogirage participation in a faith-
based residential treatment center, they must georieaningful secular alternatives
to survive Establishment Clause scrutiny.

These cases make clear that directly funded faed treatment centers may not
use religious or twelve-step tenets in their apphea or engage in religious
practices. What remains unclear is the extenth@hvindirectly funded treatment
centers may do so. For exampleStefanpwhich involved direct funding, showed
that facility staff members may not coerce clidntattend A.A. meetings and cannot
push specifically religious or twelve-step prineipl Teen Ranchhowever, showed
that a facility’s religious practices are permigsilas long as the funding remains
“indirect,” whether through a voucher system whéhne beneficiary voluntarily
confers the funds on a religious institution or wehethe offender verbally
acknowledges his desire to enter a faith-basedtutien instead of a secular one.
Thus, the prohibited activities iDestefangnightly staff readings of A.A. literature,
discussion of A.A. at the facility’s events, plagimideotapes focusing on the twelve
steps, etc.) would presumably be permissible anhdinectly funded facility where
the offender freely chooses to be there, havingsqrhsover equivalent secular
facilities.

V. PRESCRIPTIVEANALYSIS AND SUGGESTEDSOLUTIONS

Religious organizations play an important role sducing substance abuse
problems. Indeed, many faith-based organizationsexcellent addiction treatment
and prevention programs. Additionally, spirituglis a key aspect of prominent and
well-respected twelve-step groups that have helpditions of people achieve

2834,
249, at 17.

%%anas v. Genesee County Adult Prob. Dep't, No. 578612, 2006 U.S. Dist. LEXIS
65614 (E.D. Mich. Sept. 14, 2006).

288\lemorandum in Support of Petition for Writ of Habe@orpussupranote 6, at 5.

'PeELE ET AL, Supranote 39, at 126.
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lasting sobriety since their inceptiéfi. The people whom these programs help most,
though, are those that voluntarily seek them?¥ut.

Regardless of whether faith-based treatments a¥entbst effective way to
combat substance abuse, the fact remains thatarcpercentage of offenders will
not respond favorably to such religious messagdsere are those who argue that
such objectors are simply in denial and are umgllio accept that a religious (or
spiritual) program may be the answer to their pgoid. While that may well be true
for some offenders, others are genuinely offendethb prospect of bringing God
into the realm of addiction. In any event, thegiion is inapposite—the authenticity
of individuals’ private religious beliefs is an armto which the government may not
inquire*°

Our government has a significant interest in amgsthe addictions of all
people—not just those who will subscribe to a fhietsed approach. Essential to an
alcoholic or addict’'s recovery is his or her “buyinnto” the program that is
offered®* Those “who are personally invested in their resgvachieve better
results. Thus, programs that alienate participamtgressure an unwanted belief
system on them are unlikely to assist individual®vercoming their addictiorf®
Protecting the First Amendment rights of all offer&l sentenced to residential
treatment will not only help ensure the best charfcading the recovery of as many
alcoholics and addicts as possible, but will alsoaglong way toward preventing
lawsuits of the kind discussed in this Note frorergyeing filed.

Unfortunately, utter confusion currently reigns this area of law. Many
probation and parole officers, treatment center inhtnators, and even seasoned
members of the judiciary remain unaware of whatstitutes acceptable sentencing
practices and the types of practices in which ineat centers may engagjé.
Hanas’s case effectively illustrates the disturbampsequences of this ignorance.
Regrettably, his case is not an isolated incidénfAnecdotal evidence suggests that

285ee supraote 27.

2%Rudolf H. Moos & Bernice S. MoosPaths of Entry Into Alcoholics Anonymous:
Consequences for Participation and Remissth ALCOHOLISM: CLINICAL & EXPERIMENTAL
REs. 1858 (2005). Granted, there are individuals who would not othsewhave explored
options such as A.A. and who give substantial tréalitheir sentencing judge for the
introduction to the fellowship (affectionately refed to as the “nudge from the judge” in A.A.
circles). However, just becausemepeople are able to “see the light” and be hel@aghihst
their will” does not necessarily imply that suchutiging” is good policy. Regardless, this
Note argues that imposing such sentences is catiatially impermissible.

2%nited States v. Seeger, 380 U.S. 163, 184 (1965).

2l5ee Gallas, supra note 33, at 1100-01; Dehrsupra note 29; author's personal
observations and conversations with individualseirovery.

2%Gallas,supra note 33, at 1098. Further, taxpayers do not wargee governmental
funds expended for no benefit.

2%%Ronald D. HesterSpirituality and Faith-Based Organizations: TheiolR in Substance
Abuse Treatmen80 ADMIN. & PoL’y MENTAL HEALTH 173 (2002); Telephone interview with
Max Dehn, Associate, Cavitch, Familo, Durkin & HRdat (Oct. 10, 2005) [hereinafter
Interview with Max Dehn]. See alsdehn,supranote 29.

2%see, e.g.Editorial, Keeping the Faith; Even Best Government Programenéabe
Allowed to Preach ReligignCoLumBus DispAaTCcH, July 1, 2003, at 8A (questioning the
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even in the states and jurisdictions covered by dbeisions discussed above,
probation and parole officers appear reluctantctept those rulings and continue to
refer offenders solely to twelve-step or religigushsed treatment® Judges across
the country persist in sentencing offenders to AMA., and faith-based treatments
with little or no consideration given to the cohdibnal implications that such
sentencing practices rai¥é. A certain few judges may be seriously disregaydin
current law because they truly believe that twedtep or faith-based treatments are
in the best interests of the offendé&s. Given the overwhelming prevalence of
twelve-step-based treatment sentences, it is irtiperdnat the Supreme Court grant
certiorari to one of these cases in order to restie conflict among the Circuits
with regard to A.A.’s status as a religion vis-&-¥he Establishment Clause. The
High Court also has yet to delineate the precissmbaries within which drug courts
may operate.

Administrators of substance abuse treatment feslitarely possess law degrees.
They typically do not have constitutional scholars staff. Although the motives
and intentions of the vast majority of administratare presumably pure, seemingly
innocent missteps across Establishment Clause loesdcan result in profound
consequences of liability, as seen in the casegeabOffering training programs and
Continuing Legal Education (CLE) seminars with exted Q&A sessions where
members of the bar (particularly drug court judgesuld learn about recent
decisions in this arena, acceptable sentencingmseheand permissible conduct
within the walls of treatment centers would greatiyprove the current state of
ignorance that pervades this area of law. Simgdesgrams would be highly
advisable for treatment center administrators a. wBoard-Certified Substance
Abuse Counselors (BCSACs) are, like members ofdbal profession, obligated to

constitutionality of forcing prisoners at the FrankCounty Work Release Facility to attend a
weekly program that uses a faith-based approaatomguering drug and alcohol addiction
(also run by members of the Pentecostal faith)jh€ine GabeAgnostic Questions if AA is
the Way; He Challenges Order to Attend Meetingdace Jail for DU| PLAIN DEALER
(Clev.), Jan. 6, 2003, at Al (recounting the stira man who chose to spend thirty days in
jail rather than attend A.A. meetings).

29DEE|E ET AL, supranote 39, at 126; Interview with Max Delsypranote 293see also
sources citedupranote 294.

2%6peg| E ET AL, Supranote 39, at 126; Interview with Max Detsupranote 293see also
sources citedupranote 294.

2"peg| E ET AL, supranote 39, at 126see alscsources citegdupranote 294. Again, these
judges may be absolutely correGee supranote 289see also supréext accompanying note
235. Nevertheless, such a judicial philosophyltave unconstitutional effects. It also strikes
your author as rather egotistical and contrarh&jtidicial oath.See28 U.S.C. § 453 (2006).
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satisfy continuing professional education requirets&® These seminars present an
ideal opportunity to discuss recent relevant |legadelopment$®

Before addressing what measures should be takgmotect drug and alcohol
offenders’ First Amendment rights, it is well toggein mind the words of Judge
Stanley Goldstein, the country’s very first drugidgudge:

Don't lose sight of the objective. We are [in this get these people off
of drugs, to retrain them, to rehabilitate them [and to] let them become
tax-paying citizens. We are not there to fastkrdmem into jail, to trick
them, or to play games. We are there for spepifiposes®

However, judges’ motives and intentions need nowhelly altruistic. Successful
drug court interventions also place less of a st limited budgets and stem
criminal activity in general, improving the qualiof life for the community. Any
prescriptive suggestions should, therefore, beegetmward all these objectives.

Although current statutes impose fairly well-defineregulations and
programmatic safeguarsregarding federally funded treatment centerssthtutes
do not apply to treatment centers not receivingefaldfunds®® The Charitable
Choice regulatior8® already applicable to federally funded facilit@®vide a good
jumping-off point for discussing potential regutati of treatment centers not
currently subject to those rules. Various munilifigs’ policies and directives can
be instructive as well.

When the decision is made to enroll an offendea nesidential substance abuse
treatment program, several things need to happerorider to ensure First
Amendment compliance. Other measures, while perhagt constitutionally
mandated, are also recommended with an eye towaidyp First, the offender
should be presented with genuine options: somendéiis may in fact desire a

2Ynternational Certification & Reciprocity ConsortiiAlcohol and Other Drug Abuse,
Inc., Standards for Certified AODA Counselors, fitgpww.icrcaoda.org/standards_for
certified_aoda_cou.htm (last visited May 28, 200@ach state has its own re-certification
standards that substance abuse counselors must k@&ever, fully 6.8% of publicly funded
treatment centers do not employ any certified sult® abuse counselors.ONRN ET AL.,
supranote 68, at 9. States should require counsetgstdicly funded treatment centers to be
properly certified.

2950me may already do so. It would be advisablenin event, to bring in an informed
judge or a constitutional scholar knowledgeabldghmissue. For an instructive pamphlet, see
JOHN B. ORR, USC (ENTER FORRELIGION AND CIvic CULTURE, A PRIMER FORFAITH-BASED
ORGANIZATIONS (n.d.), available at http://www.usc.edu/schools/college/crcc/private&lo
publications/primer.pdf (last visited May 28, 2006)

300oLaN, supra note 37, at 106.
30iSee supranotes 30, 167, 168.

302S0me treatment center administrators deliberateiyof federal funding because doing
so would mean they might have to alter their trestinapproach to conform to the Charitable
Choice regulations currently applicable only todilly funded treatment centerSee supra
notes 30, 31.

3035ee supraote 30.
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religious or spiritual approach while others will find it aversive. “Some peojte
need respond to religious messages but not secn&s, and other people in need
respond to secular messages but not religious ofid®e only way to help both
groups is to make available both religious and lsecproviders.?®® Toward this
end, offenders should receive as much informatibout available facilities as
possible (e.g., brochures, websites, program titeea and interviews with facility
administrators, other staff, and previous resident8oth secular and religious
alternatives should be clearly identified on thisrm of options. Offenders should
be given a reasonable period of tffieluring which they could review their options
and select their preferred institutiéi.

In McCallum the Division of Community Corrections had in maan
administrative directive reminiscent of the “infaeth consent” doctrine. That
directive “required probation and parole agentinform offenders of the religious
content of the treatment program [being suggestedyptain the offender’s consent
to participate in the program, and to document thféender's choice to
participate.®®® Although this is an admirable policy, it could §ather to ensure
offenders enter a faith-based treatment center teyles wide open.” Offenders
should be informed about trepecific religious nature of the progrdthand told
exactly what will be expected of them. Insteadh@dring about the program through
a probation or parole officer, or through anotheugd court “team member,”

3%While nothing prohibits a judge from sentencingafiender to a purely secular facility
(and, in fact, it presumably would not offend thed-Exercise Clause for a drug court judge
to sentence offendesolelyto secular facilities), this author is aware ofestst a handful of
drug court participants who specifically desiredatibend a twelve-step-based facility. |If
reaching the objectives just spoken of is our g good policy suggests that a menu with
both secular and faith-based/twelve-step facilisiesuld always be offered.

30%earing, supranote 25, at 25 (prepared statement of Mr. Dougtasock, Associate
Dean for Research and Alice McKean Young RegentrGm Law, The University of Texas
Law School). Given that offering options to thdeofler has been a key issue in the civil
rights lawsuits discussed in Part IV, courts wdnddwell-advised to document in their journal
entries that both twelve-step/faith-based and secnptions were, in fact, presented to the
offender.

3087 week should be a reasonable time for an offetaleeview his or her options, place
the appropriate phone calls and e-mails, and makefarmed decision as to which treatment
center would be the best match.

%0'Granted, a certain portion of offenders have noirde® rid themselves of their
addiction and are merely looking to escape the ldbaof the criminal justice system as
quickly as possible. However, if the judge hasadly determined that a residential treatment
sentence is appropriate and all the facilitiegtistn the court’s “menu” are duly licensed and
have valid contracts with the court, the offendel wot really be “getting away” with
anything—and he may even end up learning somethitige process.

30%reedom from Religion Found. v. McCallum, 214 Fpgu2d 905, 910 (W.D. Wis.
2002),aff'd, 324 F.3d 880 (7th Cir. 2003). A later policyatitive mandated that a secular
alternative had to be presented alongside the-feitied optionld. at 912.

30%ffenders should be informed, for example, if treatment center adopts the beliefs or
tenets of a particular faith, if it is strictly tve-step-based, or if the twelve steps are ignored
altogether.
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offenders should be able to communicate directlthvan administrator at the
facility. This would greatly aid them in makingraly informed decision.

Alternatively, a judge may order an offender to odinin a state-licensed
residential treatment program of his or her ownighavithout naming angpecific
program, and extend to the offender a voucher redbke at that facility’® Never
should lack of funds be an obstacle to matching offiender with the most
appropriate treatment facili§* Freedom of religion ought not come with a price
tag. Next, if the offender chooses a twelve-stefaith-based facility, he must be
informed in writing that he has the right to requegimely transfer to a comparable
facility if, after a reasonable period of tiffeafter taking up residence, he finds the
religious philosophy or religious practices of tineatment center objectionalifé.
The alternative provider need not be a secularrozgion. It must simply be a
provider to which the recipient has no religiougegtion. A judge should not, in
any way, penalize an offender for exercising hgétrto that end.

Offenders should be informed that they are undeoblmation to participate in
prayer or other religious activities, and that ¢hevill be no consequences for
refusing to do sé* Courts should announce that they will not enfothe
acceptance of religious beliefs or practices, dvad offenders are free to accept or
reject the entirety of any treatment program, idolg the tenets and beliefs
professed therein. WhilscCallum held that parole officers may recommend a
particular faith-based treatment center to theiroles, it remains questionable
whether a judge could do so. Regardless of thetitotionality of such a practice, it
is inadvisableé®® Officers of the court should stop well short ofceuraging the
embrace of religious beliefs professed at a treatrfaeility.>'® One of the goals here

31%This author is aware of at least one judge, Kathieen Sutula of the Cuyahoga County
Common Pleas Court in Cleveland, Ohio, who takesahproach.

8This is easier said than done, of course. Govemtehébudgetary constraints are
perpetual.

312Two to three weeks would probably be sufficientetito be able to make an informed
decision on this matter.

3137 sample notice to individuals receiving substaabese services may be found at 42
C.F.R. pt. 54a app. (2006). The notice used ifMb€allumcase is in the published opinion.
SeeFreedom from Religion Found. v. McCallugi4 F. Supp. 2d 905, 913 (W.D. Wis. 2002),
affd, 324 F.3d 880 (7th Cir. 2003). Of course, proldeocould theoretically arise if a
belligerent offender repeatedly requested transfékiier a second or third transfer request,
when the judge has good reason to believe the adfeis just being obstinate, that judge
should have the discretion to then simply order dffender into a purely secular facility.
Your author doubts this would be a real problemutih. While some offenders may abuse
the system whilein treatment, repeatedly requesting transfers wouity @rolong the
individual’s institutionalization.

$lAside from judicially imposed consequences, treatntenters often impose their own.
SeediscussiorsupraPart 11.C. Choosing not to participate in religgoactivities (i.e., saying
the Serenity prayer before a morning meditationstmot be allowed to have any negative
repercussions—either in court or within the fagiliself.

81%Such a practice would come dangerously close indaihe endorsement test.

3% 0or example, explicitly recommending a particulaitt-based treatment center would
essentially have the effect of placing the imprimatf government on a specific religion.
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is to separate the private religious choices anchnasitments of offenders from
government influence. Courts have long acknowlddfe importance of autonomy
in shaping personal religious views.

Any treatment center contracting with a court toeiee offenders should, at a
minimum, follow the guidelines laid out in the redmt Charitable Choice sections of
the Code of Federal Regulatioh®. These guidelines include a prohibition on
spending governmental funds on inherently religi@asivities, such as worship,
religious instruction, or proselytizatid. Although a facility may offer such
activities, it must offer them separately in timelocation from the programs or
services for which it receives governmental furadgj participation must be strictly
voluntary. Facilities must not be permitted tocdisinate in any way against
referred offenders on the basis of religion, relig belief, refusal to hold a religious
belief, or a refusal to participate in a religiqusctice. Public money comes from
every American taxpayer regardless of race, raligioreed, national origin,
disability, sexual orientation, or identity. Acdimgly, treatment centers benefiting
from those funds must conform to principles of talee and inclusiveness.

Finally, all contracting facilities must be held caantable to established
standards of care, performance, and licensure aoréisidents are able to recover
from their addictions with dignity, accompanied &l the rights to which they are
entitled. Just as with health and medical carefber illnesses, states must have the
power to require uniform licensing or certificatidor all addiction treatment
programs (and particularly their counseling pergbnto maximize the life-saving
power of these services. Indeed, many faith-bggedrams around the country
currently operate effectively while being held asetable to such standards. To ask
that the remainder conform to these preexistinqidsteds in order to receive
government funding and court referrals is not usoeable.

Each of these requirements should be written imeryecontract between a court
and a treatment center accepting that court's déen Failure to abide by such
requirements should be grounds for contract terticinaas it is principally those
failures that invite civil rights lawsuits. Thysdges should be well-acquainted with
the administrators, philosophy, and daily routils¢she facilities with which their
courts contract. Adopting these measures will gong way toward ensuring that a
judge’s overall sentencing scheme will survive tibmsonal challenge.

8l’See generallyigostini v. Felton, 521 U.S. 203 (1997); Lemonkwurtzman, 411 U.S.
192 (1973)see alsdehn,supranote 29.

3l%see supranote 30.

%1%ee42 C.F.R. §§ 54.4, 54a.4 (2006). There existamgortant distinction between a
center that adopts a religious philosophy and b ¢éngages in actual religious practices.
For example, St. Christopher’s Halfway Housapranote 31, is based primarily on a twelve-
step approach. Residents are permitted to attexekemd religious services of their choice,
but are in no way required to do so, and no coreseps, real or intangible, are attached to a
decision not to attend.Seediscussionsupranotes 31, 83. Most residents, in fact, do not
attend. Author's personal observations and comatierss with individuals in recovery;
Interview with Preston W. Eldesupranote 31.
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VI. CONCLUSION

Treatment for petty drug and alcohol offenses éu lof ordinary prosecution is
rapidly becoming the contemporary standard. Gawent is also increasingly
subsidizing faith-based substance abuse treatneenérs. Throughout our history,
faith-based organizations have made impressivedaegly important contributions
to social well-being in America. Twelve-step araitli-based substance abuse
treatment centers are no exception. These orgamigaand institutions have
garnered the respect and approval of the citizemMgvertheless, among the many
faith-based treatment centers that are performiimgir@ble work within the confines
of the Establishment and Free Exercise Clausese thee still those that harbor
ulterior motives and intentions. As Joseph Hanasise and others illustrate,
offenders are still being sentenced to such faaslit These sentencing practices raise
serious constitutional issues.

Drug courts are the chief referrers of offenderseidential treatment programs.
Characterized by collaborative links between theurtsy prosecutors, public
defenders, law enforcement, treatment providerd, smtial service agencies, these
specialty courts have exploded in growth sincerthreeption in 1989. Although
they have their critics, drug courts have provebdaan effective tool in combating
both individual offenders’ addictions and theireattiant societal consequences.

Life inside a typical treatment center is not eafesidents can expect a rigid
structure applied to their lives, along with strigles, regulations, and accountability.
Many treatment centers incorporate elements ofvevetep groups such as A.A. into
their teachings and philosophy. Others adopt thkefs and tenets of specific
organized religions.

The Free Exercise and Establishment Clauses dfiteeAmendment govern the
types of conduct that are permissible at theselittasi The two Clauses are
frequently in tension and occasionally overlap e tcase law. Although both
Clauses state important rights, the Establishmdauige is most often implicated in
cases involving allegations of improper religioaniduct at treatment centers.

The Supreme Court has not settled upon a one-sizalf Establishment Clause
test. Instead, four different approaches to theal#fishment Clause have emerged:
separation, coercion, endorsement, and neutraliBach approach has its own
corresponding test. Recently, the Supreme Cowgtshanewhat departed from the
Lemon/Agostinitest, reflective of the separationist view, andpeps to be
increasingly moving toward the neutrality approach.

Consistent with the neutrality view of the Estaffient Clause, Congress
enacted Charitable Choice in 1996 and expandettgisation to include substance
abuse treatment in 2001. Although faith-based roegdions had long been able to
receive governmental funds for providing sociavigss, Charitable Choice made it
significantly easier for them to do so. With redydo substance abuse treatment
centers, Charitable Choice laid down several furefgal guidelines designed to
protect residents’ First Amendment rights that corg to be enforced today at
federally funded facilities.

Since Charitable Choice’s enactment, five case® lthrectly addressed faith-
based substance abuse treatment centers. Thadjudicated civil rights lawsuits
illustrate the importance of providing offendersud, private choice” in deciding
where they will take up residence. The cases diawv an important distinction
between directly and indirectly funded facilitie3he former receive governmental
aid as a matter of course, independent of resitdehtsces to be there. The latter
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receive governmental aid only when an individuadfically chooses that facility in
a voucher-like systef?® Courts have held that where an offender indepathde
chooses to confer a governmental benefit upon th-Feised institution, that
individual's choice effectively acts as a “circliteaker” between the government
and religion. Any resultant religious or spirituglachings that occur within that
facility’s walls can, therefore, be attributed tetindividual’'s choice instead of the
government’s.

Despite these rulings, many lawyers, judges, pioband parole officers, and
treatment center administrators remain confusédrmrant about the current state of
the law in this arena. The Supreme Court has bEsnthan helpful by refusing to
review cases involving these important issues. s€quently, many courts and
treatment centers operate in a sort of ‘no mamisl,ladevoid of any concrete laws
regulating permissible judicial sentencing schemeglefining allowable conduct
within treatment centers themselves. While ChhlétaChoice regulations provide
guidance for those facilities that are federallpdad, many other treatment centers
receive no federal funding and are, therefore,Siolat the law.”

A fairly common saying heard within the rooms otétholics Anonymous is that
“A.A. is not for those who need it. It's for thoseho want it.*?* The same
philosophy should apply to twelve-step and faitsdzhtreatment centers. Spiritual
approaches to battling addiction have been aroantidndreds of year$? but they
only work if treated persons “buy into” such a pkibphy. Government has an
interest in seein@ll people afflicted with addiction recover. Thus thhdwelve-
step/faith-based and secular options should beepted to all individuals sentenced
to residential treatment. Offenders should be myiaenple time to explore and
research all their available options before sabgcthe institution they believe will
offer them the maximum benefit. Further, judgesuth make clear to offenders that
the court does not endorse and will not requireeptance of any of the beliefs or
tenets professed at any treatment center. Thertuapplicable Charitable Choice
regulationg?® should be incorporated into every contract betweeatment centers
and courts, regardless of a treatment center’seswf funding. Finally, states must
have the power to ensure that every contractedhiexa center, along with its staff,
is fully accredited, licensed, and compliant witgulations protecting residents’
religious rights®>*

329t is important to note that it is not necessanytfee funds to pass directly through the
beneficiary’s hands in the form of a tangible, papgmucher. See, e.g.Teen Ranch v. Udow,
389 F. Supp. 2d 827, 834 (W.D. Mich. 2005). A w&rbhoice is sufficient, but such an
acknowledgement must have the same symbolic puguueffect as a vouchegee id.

32author's personal observations and conversatiofis indlividuals in recovery.

322See, e.g. WiLLiaM JAMES, THE VARIETIES OF RELIGIOUS EXPERIENCE A STUDY IN
HuMAN NATURE 268 (Prometheus Books 2002) (1911).

32%See supranote 30.

32%Thirteen percent of the 362 publicly funded treattneenters surveyed in the Roman
study were accredited by the Joint Commission oa #Atcreditation of Health Care
Organizations (JCAHO). Similarly, 15.6% of the pahcenters were accredited by the
Rehabilitation Accreditation Commission (CARF). adg 2% of the public centers were
accredited by both JCAHO and CARF. Seventy-twocgetr of the centers held neither
JCAHO nor CARF accreditation. While only a smalbportion of the public centers were
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Implementing these measures will ensure the caotistitality of a court’s
sentencing scheme and decrease the probabilityvdfrights lawsuits. Just as
importantly, however, it will increase the probdthilthat offenders enter treatment
centers with an open mind and a sense of secufityis improves the chances of
lasting recovery, ultimately realizing the broadsrcietal goals of the drug court
movement.

accredited by JCAHO or CARF, nearly all of the egstin this sample (98.9%) were state
licensed. RMAN ET AL., supranote 68, at 6. This data suggests that statesneed to be
more discriminating in licensing treatment centers.



