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I. INTRODUCTION

The story | intend to tell is not usually told imm&rican law schools. It is not
about the Supreme Court (at least much). Nor isbibut the extraordinary
challenges faced by, and the constitutional aciieves of, widely admired leaders
such as Abraham Lincoln and Franklin D. Roosev#fy story is about a group of
men who are usually ignored in law schools. Theyreglected because they are
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widely regarded as failures and as not having nwaue constitutional difference
worth mentioning.

Yet, every President enters office with the hopdeaiving the office in better
shape than he found it. They all try to proteet powers of their office, and some
attempt to expand them. Presidents are challebgeshcroachments from the other
branches, particularly Congress, and must consideen, if at all, to defer to
Congress or to reach accommodations with CongreBsesidents are further
challenged to consider whether to curtail some oesgjonal powers or to grab
power abdicated by the Congress. Some Presidemtke nmore enduring
constitutional legacies than others, but every iBees makes a difference
constitutionally.

My hope is to clarify the forgotten constitutionkdgacies of a number of
American Presidents. This is only a small sliverconstitutional law, but not an
insignificant one at that. My aim is to examineshthe Presidents we commonly
dismiss as constitutionally insignificant actualhelped to shape the future of
constitutional law. How these Presidents (andrtlaiministrations) exercised
power, even for as short a time as Wililam Henryrridan, changed the
constitutional landscape. | do not intend to méideecase for rating these Presidents
higher than historians or others usually do ordiegrstating what they accomplished
in office. Rather, my objective is to clarify theionstitutional impact, which has
been overshadowed or obscured by the brighterslighst by some other Presidents.
Yet, no one—not even Millard Fillmore—has occuptld office of the Presidency
without leaving some imprint on both the office and Constitution.

The Presidents described herein as forgotten néedst two criteria. First, they
are frequently remembered, if at all, for their takes in office. They are commonly
regarded as failures, though the reasons why mégnager be clear or known. Their
mistakes, or errors of judgment, are regarded asnpat in constitutional studies
only insofar as they set the stage for other Pesa¢td or required correction by
Presidents, such as Abraham Lincoln and FrankliR@hsevelt, whom we regard as
more constitutionally significant. Second, thedftents whom | will discuss did not
invariably fail. They all achieved something, ewough many of us neglect their
accomplishments and the implications of those aptishments for understanding
the construction of constitutional law. Sometimehe forgotten Presidents
accomplished what they intended, and sometimes diiéyot. In many instances,
they made decisions with unintended constitutios@misequences. Perhaps, most
importantly, these Presidents helped to shape dstitutional understandings of
their day as well as constitutional practices #rature to this day.

Constitutional practices, or understandings, that take for granted did not
merely come to life during the tenure of some gf@sident. In many instances,
their foundation was laid, at least in part, byslegnificant—or less well-known or
remembered—figures in constitutional history. ledethe forgotten Presidents,
with the assistance of Congress or their cabinedssapporters, helped to clarify and
to construct constitutional law pertaining to sutiverse matters as Presidential
succession, executive privilege, the scope of aitheat's nominating power, the
scope of the House’s impeachment authority, tefatoegulation, the requirements
for statehood, Presidential emergency powers, Aadbasic relationship between
Congress and the President in formulating domesiicy.

By my calculations, at least 20 Presidents meetctiteria | have suggested
(maybe more, depending on how others measure Brggitisignificance or apply
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my suggested criteria). That strikes me as rendekdecause it means nearly half
of our Presidents meet my criteria for being fotget This result may be a function
of the history we have forgotten, or perhaps ndearned or took seriously, as a
people. Nevertheless, the phenomenon is strikingngthe popular obsession with
the Presidency and the widespread acceptance ofPthsidency as the most
powerful—and maybe the most dangerous—of our fedesttutions. My paper is
not about why some Presidents have been forgotten, rather about the
constitutional practices they helped to constru€heir accomplishments and their
failures are useful reminders of how people we hdigmissed, or forgotten, as
insignificant continue to influence what we thirthoait the Constitution.

Il. JOHN QUINCY ADAMS

John Quincy Adams is a good President with whorbegin. He is probably
best known less for what he did as President tbarhis having been one of two
Presidential sons to be elected to the Presidenbysiown right. John Adams may
have helped his son’s career more than once, leusdih’'s pre-Presidential career
was remarkable nonethelds®rior to becoming President, John Quincy Adants ha
served as, among other things, President JamesbfasiiMinister to Russia, United
States Senator (at the same time he occupied a ahddarvard), and President
Monroe’s Secretary of State. The Senate had ewefirmed Adams’s nomination
by President Madison to the Supreme Court, thoudéinds later decided not to take
the job?

Adams came into office after the dramatic Presidéeiection of 1824. This
was the first disputed election following the adoptof the Twelfth Amendmerit,
which had been designed to provide a process fdy f&solving the outcomes of
Presidential contests in which no candidate hadapnity in the Electoral College.
Because no candidate in the 1824 election had wemajrity in the Electoral
College, the Twelfth Amendment (and the statutogchanisms adopted pursuant to
it) directed that the contest be turned over toHioeise of Representatives, which
then would have the power to decide which amongdpethree vote-getters would
become President. Consequently, Adams’s Presideegsn, in a sense, with the
first significant test of the Twelfth Amendment.hd top three vote-getters in the
1824 Presidential election were Adams, Andrew Jackeind William Crawford.
Henry Clay had finished fourth and was thereby edetl from further consideration
for President. Even so, Clay had enough cloueterthine who would be President.

One of the interesting dynamics of the race was faams actually liked
Jackson personally and Jackson respected AdamgheNA&dams nor Jackson liked
Clay, and all three intensely disliked Crawford.dains, Jackson, and Clay also
knew that Crawford, who had been serving with Adams$vionroe’s cabinet as

!See generallMARY W.M. HARGREAVES, THE PRESIDENCY OFJOHN QUINCY ADAMS 23-
24 (Donald R. McCoy et al. eds., 1985).

2SeeEdward Pessenlohn Quincy Adamsn THE PRESIDENTS A REFERENCEHISTORY
105, 106 (Henry F. Graff ed., 1984).

3See HARGREAVES, supra note 1, at 36 (election was put before the House of
Representatives when no Presidential candidatenagatity in the electoral college).

U.S. GonsT. amend. Xl (the election of the President ande\Rzesident).
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Treasury Secretary, was not a viable candidateuseche was an invalid; in fact, he
had been paralyzed from a stroke. Adams descKlrad/ford as “a worm preying
upon the vitals of the Administration within its owbody.® Jackson believed
Crawford had been behind an effort to force hisgrestion as the junior of the
nation’s two major generals after Jackson had wagaed against the Spanish in
Florida while he was there to battle Indidnsackson had entered the race in part to
ensure Crawford's defeat and to ensure his cordinigbility for state-wide office
in Tennessee. Much to his and others’ surpriseksdéem won the plurality of the
popular vote.

By process of elimination, Clay chose to supporad. He disliked the other
three, but he shared Adams’s nationalist visioa sfrong federal government. Nine
weeks before the House’s vote, he told his friesfdsis intention to support Adanis.
Clay met privately with Adams in early January 1885convey his support. The
problem for both was that the meeting was an omemes almost everyone who
mattered politically knew about it. Two days aftte House voted for Adams,
Adams announced that he had offered the positiddecfetary of State to Clay and
that Clay had accepted. Clay had not only secthedPresidency for Adams, but
also secured for himself the position that was tlilea stepping-stone to the
Presidency.

Jackson was livid. He joined the public outcry ingathe “corrupt bargain”
struck between Adams and CkiyHe would ride the crest of that outrage to a
decisive victory over Adams in the 1828 Presidéctatest.

Adams understood better than most that the outcaxme not good. Some
months later, he confided in his diary that “peh&po-thirds of the whole people
[were] adverse to the actual resdlt.”

Nevertheless, Adams began his Presidency withoagtvision of the Presidency
that Sean Wilentz describes as “moral as well éitiggd—nothing less, he said, than
a ‘sacred’ duty and trust. . . . Adams wanted tditize the resources of the federal
government to increase what the old Democratic-Biman societies had
championed as ‘social virtue!® Adams believed that “liberty is power” and that
only the federal government had the constituti@uahority allowing it to undertake
an ambitious program of national improvements amedquip a strong army and
navy!* As President, Adams subscribed to an active yhebistatesmanship and
frequently went before Congress to advocate hiswisf the future of the country.

55 JbHN QUINCY ADAMS, MEMOIRS OF JOHN QUINCY ADAMS: COMPRISING PORTIONS OF
His DIARY FROM 179570 1848, aB315 (Charles Francis Adams ed., AMS Press 1970518

5SEAN WILENTZ, THE RISE OFAMERICAN DEMOCRACY: JEFFERSON TALINCOLN 244 (2005).
7SeeHARGREAVEs supranote 1, at 37.

%d.

97 Abawms, supranote5, at98.

OwiLeNTzZ, supranote 6, at 259 (quoting John Quincy Adams, Firsh#al Message
(Dec. 6, 1825)in 2 A COMPILATION OF THE MESSAGES ANDPAPERS OF THEPRESIDENTS 299,
311 (James D. Richardson ed., Washington, Gowutting Office 1896)).

11Adams,supranote 10, at 316&juoted iNWILENTZ, supranote 6, at 259.
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Adams had what turned out to be an antiquated matfcappointments. Unlike
any later Presidents, he promised that he would uset patronage to staff his
administration. He pledged instead to place theegument under the rule of
“talents and virtue aloné? Adams’s peculiar notion was that appointmentsukho
go not to his political friends but to the worthyConsequently, he assembled a
cabinet that was not invested in his bold initiativ Nor did Adams try to keep his
cabinet in line by putting constraints on their a$gatronage. Instead, he allowed
them to appoint his political enemies, includingnyaf Henry Clay’s Republican
followers and some Jacksonian Democrats. Adantsidegy did not produce a
harmonious administration; it required that he dgreat deal of work himself and
alienated, in the estimation of one contemporayntreds of his former friends,”
who subsequently refused “to promote his reelecttdrHalf-way through his term,
Adams was accomplishing so little and was so unjaopthat he was already
predicting Jackson would win the Presidential ébecin 1828.

While Adams accomplished less than he would héked|i Congress approved
many of the projects he had requested, includimgisaconnecting the Chesapeake
Bay to the Ohio and Delaware Rivers; national rdaidging regions of the country
together; and military academies that trained ttightest youths in the service of
their country. Adams strongly encouraged develagréthe nation’s intellect, and
he requested that the Congress establish astroabaotiservatories, research centers,
and other educational institutions that would tfama the country into an
enlightened republit.

The more Adams tried to invigorate and expand tbevges of the national
government, the less popular he became. He dikmow it, but he was working
against a Jeffersonian grain among the voting puthlat distrusted the power of
government—particularly the federal government—adpelieved that anything
worthwhile had to come directly from the people. dafns was the last of a
generation of gentry-class leaders who refusedter ¢o the masses in order to stay
in power. As he and others predicted, the refesat him any chances for re-
election.

In fact, Jackson trounced Adams in 1828. Jackson %8 percent of the
electoral vote and nearly 60 percent of the popwiate’® The latter figure
represents a margin of victory that would not bepassed for the rest of the
nineteenth century. Adams, stung by his defedlipvied the precedent set by his
father—and ignored by most subsequent Presidentsrefofsing to attend his
successor’s inauguration.

After leaving office, Adams did not disappear imtbscurity. Two years after
leaving the Presidency, he was elected to the Holifepresentatives. He served

230hn Quincy Adams, Inaugural Address (Mar. 4, 18852 A COMPILATION OF THE
MESSAGES ANDPAPERS OF THEPRESIDENTS supranote 10, at 294, 297uoted inWILENTZ,
supranote 6, at 259.

Bl etter from Joseph Durham Learned, Attorney & HEtitBederal Republican and
Baltimore Telegraphto Henry Clay, Secretary of State, United StateAmerica (Sept. 27,
1827),in 6 THE PAPERS OFHENRY CLAY 1077, 1079 (Mary W.M. Hargreaves & James F.
Hopkins eds., 1982).

1seeWILENTZ, supranote 6, at 260.
1Sedd. at 309.
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for 17 years in the House, where his most notabliéeaement was ending the gag
rule under which the House regularly voted to tgidétions bearing on slavery or
its abolition® A little more than a month after securing thatety, Adams suffered
a fatal stroke on the floor of the House. As hes washed off the House floor and
was waiting for medical assistance, he asked takspevately to Henry Clay. They
made their peace in Adams’s last few moments ofconsness. Adams lapsed into
a coma and died on February 23, 1848.

I1l. MARTIN VAN BUREN

Martin Van Buren became President by one of threrakst margins in American
history. He won just fifty-one percent of the ptguvote against William Henry
Harrison and two other regional Whig candiddte#lthough Democrats controlled
the Congress, Van Buren lacked a working majonitthie House and spent most of
his time as President trying vainly to cobble dimlis together to support his
polices.

The first great issue Van Buren had to addresssheagry. Van Buren figured
that the only way to maintain the unity of the Demadic party that he had helped to
found was to take a Pro-Southern stance on slavkmhis inaugural address, Van
Buren pledged to “resist the slightest interferenith [slavery] in the States where
it exists,” and to veto any bill interfering withagery® As proof of his good faith,
Van Buren ordered that the fugitive slaves who imadinied aboard the Spanish ship
Amistad in July 1839 be returned to Cuba. The otdggered a dispute that was
eventually resolved by the Supreme Court.

A stellar legal team was assembled on the slavekalh The team included
Connecticut Whig Roger Sherman Baldwin, Seth Sgapdme of the founders of
what would become Yale Law School), and Theodorég®eck Il (a prominent
lawyer and editor}?

The Spanish insisted that the captives be relemstebir custody and that, under
existing treaties, the United States had no authéwitry a case involving Spanish
subjects. Van Buren agreed with the Spanish positbut with his re-election
looming, he requested that Secretary of State Fainsyth order the United States
Attorney to ensure that the Africans remain formalinder the control of the
President while the abolitionists got the hearimgytwanted.

Van Buren personally monitored the legal proceesliagd did not hesitate to
interfere when he felt the political necessity  sb. While the Africans’ legal
counsel persuaded Van Buren to order his State rieeat to release all relevant
documents on the case to the defendants, Secreftaé®yate Forsyth continued to

165eeNORMA Lolis PETERSON THE PRESIDENCIES ORNILLIAM HENRY HARRISON AND JOHN
TYLER 251 (Donald R. McCoy et al eds., 1989) (Adams’diomoto repeal the gag rule was
approved by a vote of 108 to 80.).

1’SeeMAJORL. WILSON, THE PRESIDENCY OFMARTIN VAN BUREN 19 (1984). “Van Buren
won 170 electoral votes . . . . [His] popular miarggas about 26,000 [votes], and a shift of
2,183 votes in Pennsylvania alone could havehrown the election into the Houseld.

B\Martin Van Buren, Inaugural Address) THE PRESIDENTS SPEAK: THE INAUGURAL
ADDRESSES OFAMERICAN PRESIDENTS FROMWASHINGTON TOCLINTON 71, 78 (Davis Newton
Lott ed., 1994).

9See generall{CHRISTOPHERMARTIN, THE AMISTAD AFFAIR (1970).
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press for the conviction of the slaves. After tecuit court ruled that it lacked
jurisdiction in the case, U.S. District Judge Judswdered a new hearing, in his
court, to settle the Spaniards’ property claimdmdst everyone expected the Judge
to rule in accordance with Van Buren'’s prefererisesause he had been appointed
by Van Buren and was well known for his hostilibyabolition.

Preparing for what he considered to be the ineldtalerdict of the District
Judge, Van Buren issued a secret executive ordememding the federal marshal to
deliver, as soon as the proceedings ended, thengrs to the schooner USS
Grampus, which the Secretary of the Navy had ochtyestand by in New Havef.
Van Buren expected that the ship would take theesldack to Havana, Cuba. But,
the Judge defied expectations by accepting thengosrguments of Baldwin and
Sedgwick and ordering the slaves returned to Affic’an Buren was embarrassed
by the ruling and even more by the public disclesufrhis orders, made beforehand,
to return the Africans to Cuba. In spite of thputation he had built as a magician
in orchestrating legislative outcomes, Van Burenachinations backfired. He had
alienated Northerners by appearing to be catewngldveholders while the lower
court decision had alienated southerners.

Van Buren, through his Secretary of State, ordénedJUnited States Attorney to
appeal the District Judge’s decision to the Supr@woert. Pending the appeal, the
defense added John Quincy Adams to the team. @genguments in the Court
were scheduled to begin ten days before the nesidantial inauguration.

By then, Van Buren was a lame duck and nearly boff@we. While Democrats
re-nominated Van Buren and made him the first mppnty nominee to receive a
party platform, he lost his rematch with Harriscadly. In the meantime, the case
had been delayed because of the unexpected deatistafe Philip Barbolf. When
the case was finally argued, Adams closed the affist case. His argument before
the Court was more political than legal. Neardtsd, he famously directed the
justices’ attention to two framed copies of the Beation of Independence that hung
in the room: “The moment you come, to the Declaratif Independence, that every
man has a right to life and liberty, an inalienabight, this case is decided. | ask
nothing more in behalf of these unfortunate meantkhis Declaration?® Eight
days later, the Court, 7-1 in an opinion by Just&tery, ruled in favor of the
Amistad defense, declaring that the rebels had rmigeen slaves and ordered them
freed once and for af.

Van Buren’s second great challenge—the nation& flepression—occurred in
the interim between his election and inauguratioim response to the dramatic

2g5ee generallyyuNoLu FOLAYAN OSAGIE, THE AMISTAD REVOLT (2000); dHN QUINCY
ADAMS, ARGUMENT IN THE CASE OFUNITED STATES Vs CINQUE 84 (McPherson & Katz eds.,
Arno Press & New York Times 1969) (1841) (questignivhy the Secretary of the Navy
moved the USS Grampus to New Haven just three Dafgre Judge Judson’s decision was
delivered).

21SeeADAMS, supranote 20, at 69.

223edd. at 53-54 (“Death of Judge Barbour—The Proceedaighe Court Suspended. . .
. Feb. 25, 1841."). The trial resumed March 1, 184l at 54.

2. at 89.
2United States v. Amistad, 40 U.S. (15 Pet.) 51&()8
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economic downturn, Van Buren requested a specidiae of CongressS. His
principal proposal was a unique sub-treasury bille envisioned a system of
depositories to hold national funds, replacingrkévork of “pet banks” favored by
Jackson. The Whigs blocked it as long as theyd;ouhtil finally in 1840 the
Congress enacted Van Buren’s Independent Treascry Antil then, Van Buren
relied on his executive prerogatives, orderingemihg officers to hold public funds
rather than deposit them in state banks, many aéhwhad failed. As a result, the
vast majority of treasury expenditures in 1838 wearade by drafts drawn on
collecting officers, in effect creating the subatsary network by fiat.

Van Buren responded to the depression further btk called “retrenchment
and reform.®® He cut public expenditures by twenty percent apgosed internal
improvements that would have helped to alleviatdonal unemployment. The
cutbacks cost him political support, partly becabhsewas no longer allowing the
Congress to invest in the nation’s infrastructunel decause he was continuing to
spend money rather lavishly on the White House.il&Wan Buren’s proposal of an
independent treasury was prescient, it was a rbdégzarture from the premise upon
which his party had been basgdt split Democratic unity.

Van Buren’s proposal for an independent treasurg n@ his only innovative
initiative. At the outset of his Presidency, hecided not to maintain Jackson’s
reliance on a kitchen cabinet for advice. Insté&ah Buren restored the cabinet’s
traditional role by conducting weekly meetings asdliciting advice from
department heads. Moreover, Van Buren took theswmlustep of condemning a
miscarriage of justice in Syria; namely, the imprignent and torture of several Jews
in order to get them to confess to murdering asptigere. Van Buren authorized his
Secretary of State, John Forsyth, to condemn #wartrent of the Jews and to direct
the Mohammed Ali of Syria “to employ, should thecasion arise, all those good
offices and efforts which are compatible with d&t@n and your official character,
to the end that justice and humanity may be exwridethese persecuted people
whose cry of distress has reached our shdfesSubsequently, two prominent
French Jews met with Mohammed Ali and successhalyotiated the unconditional
release and exoneration of the nine Jewish prisowbp were still alive. (At least
four other Jews are known not to have survivedtiaeal.)

Despite losing to William Henry Harrison in 1840aivBuren remained active in
politics. He tried for the Presidency again in 48But he ended up opposing the
annexation of Texas at exactly the same time asvasikHenry Clay did. Their joint
opposition to the annexation hurt them both. Tmesoit looked like another corrupt
bargain, while most of the public actually suppdrennexation of Texas. Thus,
with one stroke, each knocked himself out as aikatal contender.

SeePETERSON supranote 16, at 22.

ZMartin Van Buren, Third Annual Message (Dec. 2, 98% 3 A COMPILATION OF THE
MESSAGES ANDPAPERS OF THEPRESIDENTS supranote 10, a529, 554.

2’See PETERSON supra note 16, at 22 (Van Buren recommended the creatfoan
Independent Treasury.).

28 etter from John Forsyth, Secretary of State, Wh@¢ates of America, to John Gliddon,
United States Consul at Alexandria, Egypt (Aug. 1840),quoted inMartin Van Burenin
DAvVID G. DALIN & ALFRED J. KOLATCH, THE PRESIDENTS OF THEUNITED STATES AND THE
JEws 38, 41 (2000).
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IV. WILLIAM HENRY HARRISON

William Henry Harrison is not usually regarded avihg achieved anything
significant as President, except perhaps for dyivigt, he was distinctive for many
reasons. First, he was the oldest person eleatesident up until then. Second,
Harrison delivered the longest inaugural addresmgfPresident (nearly two hours).
Third, he was—as perhaps many a school child knothe-first President to die in
office. Fourth, he was the first person electegksRient to vow to serve but a single
term. Fifth, his service as President is the g&sbrever. Sixth, he was the first
Ohioan elected Presidefit. Seventh, Harrison appointed the first Jew to a
judgeship—Mordecai Manuel Noah.

Harrison was distinctive for the additional reasiosit he had a remarkable record
of public service prior to becoming President. pli®r public service was nearly as
extensive as that of John Quincy Adams, includenyisag in such diverse offices as
an officer in the army, Secretary of the NorthwEstritory, territorial Governor of
Indiana, Major General in the Army, a member of itmise, a member of the Ohio
Senate, a United States Senator, Minister to Calanamd clerk of the county court
of common pleas. It was from the latter positibatthe ran successfully as the
Whigs’ candidate for the Presidency in 1840.

After Harrison’s victory, Henry Clay met more thance with Harrison to offer
suggestions on what Harrison should do as Presid&my figured that he could
dominate the administration since he was the maahjment member of the Whig
party. In their final meeting barely two weekseafthe inauguration, Harrison made
clear that he, not Clay, would be in charge ofadtdeiinistration. It was one of the
last times the two would ever speak. Clay had meddo alienate Harrison, and he
ended up wielding no power with the administratiam long as Harrison was
President® It turned out that Clay’s exile was shorter treither he or Harrison
expected.

In his lengthy, long-winded inaugural, Harrison egsed support for the
principle of a limited executive and for congressib leadership on domestic
policies. He promised restraint to not overuse vb® nor employ patronage to
enhance his authority. He vowed that the Congsdssuld control the public
revenue; the further the President was removed frontrol of public revenue, the
more wholesome the arrangement. To demonstrateigos during the nearly two-
hour oration, Harrison chose to brave the icy wivithout a hat or overcoat. He
caught a bad cold that weakened him and eventwmadigle him vulnerable to the
pneumonia that killed him.

Harrison died after calling a special congressiosassion to address the
country’s financial conditions. Andrew Jacksonyereone to mince words, was
jubilant, remarking that a “kind of overruling pidence has interfered to prolong
our glorious Union and happy republican system tHBeneral Harrison and his
cabinet was preparing to destroy under the digtatibthat profligate demagogue,
Henry Clay.®® Jackson turned out to be wrong both about Clay ldarrison’s
successor.

2See generallid. at 42.
%see idat 34, 37.

%Y etter from Andrew Jackson, Former President, Whifates of America, to Francis
Blair, Editor, Washington Globe (Apr. 19, 184d)oted inWILENTZ, supranote 6, at 522.
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V. JOHN TYLER

At 51, John Tyler was the youngest man at thattgoibecome President. Polk,
who succeeded him, would be younger (and the yainggil Teddy Roosevelty.
Much to everyone’s surprise, Tyler proceeded toehawe of the most contentious
Presidencies ever, including several notable (brgely forgotten) constitutional
achievements.

Since Harrison was the first President to die ificef Tyler's status was
uncertain. The Constitution says “the Same shalbtie on the Vice-Presidents”
but the antecedent of this phrase is unclear: “Same” may refer to “the powers
and duties of the office” (in which case Tyler wdbuémain Vice-President) or to the
office itself (in which case Tyler would become $tdent). The Whigs favored the
former interpretation, not surprisingly, becausdemywas not a Whig. They thus
addressed Tyler, when he arrived in Washingtorr af@rison’s death, as “Vice-
President, Acting as President.” Others, lessrelisc referred to Tyler as “His
Accidency.® Tyler insisted on being called “President Tyleaysid he soon got
Congress to agree with him. Throughout his Presigehe refused to open any mail
addressed to “Acting President Tyléf."Subsequently, the example set by Tyler was
codified as an amendment to the Constitution.

Tyler’s first order of business was to convene ecgd session of Congress, at
which Henry Clay pressed for a banking bill desiyrte overturn Jacksonian
banking policies by abolishing the sub-treasuriesated by Van Buren and
resurrecting the National Bank that Jackson hdddif Near the end of the session,
Tyler vetoed a compromise measure drafted by Dawebster with cabinet
approval. Two days after the veto, all cabinetetacies (except Secretary of State
Webster) resigned in protest of Tyler's refusal gbide by Harrison’s policy
preferences. Once Congress adjourned, the Whegedsa statement disassociating
them from Tyler. He was now a man without a padiyen that he had left the
Democrats to join Harrison’s ticket. Whigs calléat his resignation, but Tyler
refused to resign. Tyler, who had twice resigneanfthe Senate in protest, stood
his ground.

Using recess appointments to avoid confirmationesothat he knew his
nominees would not win, Tyler formed a cabinet @nidcrats. He blocked Whig
bills that would have distributed among the Stétesreceipts from the sale of public
lands to pay for public works and other internapiovements! Frustrated Whigs
attempted to censure Tyl&r.Led by John Quincy Adams, a Whig-dominated Select

%’PETERSON surpanote 16, at 45.
%3U.S. onsT. art. 11, § 1, cl. 6.
34SeePETERSON supranote 16, at 50.

355eeROBERT SEAGER Il, AND TYLER ToO: A BIOGRAPHY OFJOHN AND JULIA GARDINER
TYLER 149 (1963).

38SeePeTERSON supranote 16, at 60 (Clay “erroneously declared thatfeetion of 1840
was a referendum on the bank and said that he madind a perfect plan for such an
institution.”).

%’Seeid. at 103-05.
%8Seeid. at 105-06.
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Committee of Thirteen charged in a report to theuséothat Tyler had misused his
veto power to such an extent that the misuse datesddi an impeachable abuse of
power. This became the first time an impeachmesalution had been introduced in
the House and a committee had formally recommemrdBdesident’s impeachment.
As Jackson had done when he had been cendlifgter responded with a formal

“Protest” in which he defended his condtfctTaunting the Whigs, Tyler declared
that if he had committed a genuine impeachablenefe Congress had the authority
to remove him from office; it had no authority, lirs judgment, to issue any lesser
sanction, including a committee’s censure.

The lame duck session of the 27th Congress wasteeplith proposals either to
impeach Tyler or to require his production of intrWhite House documents. In
opposing these measures, Tyler fortified basic @tkex prerogatives, particularly
executive privilege. Representative John Minort8af Virginia introduced nine
impeachment resolutions against Tyler, all accusiing, in one way or another, of
abusing his powers. In response, Tyler made ttomgeést statement thus far by a
chief executive on the President’s right to user@ion in complying or refusing to
comply with congressional requests or demandsrmrination from the executive
branch. He refused to comply with a formal Housguest for all correspondence
relating to the Maine boundary negotiations withe&@rBritain. In March 1842,
Tyler refused another House request, this timagHernames of any members of the
26th and 27th Congresses who had been applicantdfice and for details of their
applications, whether they had applied in persothiaugh friends, and, if the latter,
whether the friends made recommendations in pessam writing. In his refusal to
comply with the request, Tyler explained that appoents were a concern of the
Senate, not the House, and that the applicationre wenfidential. When Tyler
refused to produce documents relating to negotiatlmetween the War Department
and the Cherokee nation, the House adopted yelh@nasolution stating that it had
the right to demand from the executive branch amfprination in the latter’s
possession relating to matters on which the Houas deliberating. It further
directed the President to produce all data relatingn executive investigation of
fraud in land sales to the Cherokee Indians. tudey 1843, Tyler responded with
another vigorous defense of executive privilegee tharacterized the House’s
refusal to recognize a President’s entitlementxtcative privilege as “equivalent to
the denial of its possession by him and would rehifa dependent upon that branch
in the performance of a duty purely executite.”

Tyler was just as aggressive in asserting andgdrtonexpand Presidential power
in foreign affairs. His primary interest was thenaxation of Texa& When Tyler
announced his support for the annexation of Tesaa slaveholding state, Webster

%9Seeid. at 14 (In December of 1833, Clay called uponSkeate to censure Jackson for
“open, palpable, and daring usurpation.” The ne$mh passed 26 to 20.).

40Seqid. at 106 (In his protest, “Tyler expressed his resoh to uphold the constitutional
authority of the executive to his utmost abilitydan defiance of all personal consequences.”).

“Ljohn Tyler, Special Message to the House of Repi&thees (Jan. 31, 1843 4 A
COMPILATION OF THE MESSAGES ANDPAPERS OF THEPRESIDENTS supranote 10, at 220, 222
(1897),quoted inPETERSON supranote 16, at 172.

42SeePETERSON supranote 16at 176.
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resigned in opposition, and Tyler appointed Calh@snhis Secretary of State.
Calhoun drew up a treaty to annex Texas; but thégsymimost without exception,
opposed it. Although the Senate rejected theyrdater sent it to the House, which
he asked to initiate the process of annexatiorolny fesolution.

Yet another constitutional challenge arose wheil wiar effectively broke out
over the rightful government of the State of Rhdsland?* The war pitted the
conservative state legislature against the leadahe state’s reform movement,
Thomas Wilson Dorr. After Dorr was seemingly edektthe legislature declared his
election illegal. It tried to arrest him under ngwassed treason laws. Eventually,
Dorr would return to the State, be imprisoned, #reh freed due to the efforts of
Democratic leaders in the State. Tyler had decikatler to send federal troops to
preserve the former government and to keep Dom fi@king over the State. Later,
the Supreme Court ruled, inuther v. Borderf! that the judiciary lacked the
authority to define what constituted a republicamf of government.

On February 28, 1844, the administration and thantg were confronted with a
terrible tragedy: Tyler, members of his cabinet] aarious dignitaries had taken a
cruise on the Potomac on the most modern shipeirNivy, the Princetofi. On the
homeward trip, the ship fired its huge gun for émertainment of those on board.
Unfortunately, the gun exploded. Eight people welled, including the Secretaries
of War and the Navy, and nine people, includinggd@nThomas Hart Benton, were
injured. Tyler chose John Calhoun as his Secretyar, and Calhoun, to no one’s
surprise, strongly supported the annexation of $&sa slaveholding state. While
the appointment satisfied southerners, it meragnated Tyler further from the rest
of the country.

Tyler never ceased to take a bold approach to rgaapointments. In the last
two years of his administration, the Senate refeaamajority of his nominations,
including Caleb Cushing’s nomination as Treasurgr&ary three times. The
Senate rejected five of Tyler’'s six nominationgtie Supreme Court. Tyler's only
successful Court appointment, Samuel Nelson, sewitd distinction from 1845-
1872. Nelson had appeal as a relatively apoliti¢hlg and particularly as a widely
respected Chief Judge of the New York Supreme CadBiice Nelson was a Whig,
Tyler became the first President to nominate somdoym outside his party to the
Supreme Court®

Near the end of his Presidency, Tyler had beconmpular with both Whigs
and Democrats. His only support came from a resheganvention of Whigs and
Democrats, who nominated him for the Presidency opted out of the race when
Polk, the Democratic nominee, assured him thatrByfellowers would be accepted
into the ranks of the Democratic patfy.

43SeeWILENTZ, supranote 6, at 540-41.
4Luther v. Borden, 48 U.S. (7 How.) 1 (1849).
45SeePeTERSON supranote 16, at 201-03.

48SeeMICHAEL J. GERHARDT, THE FEDERAL APPOINTMENTSPROCESS A CONSTITUTIONAL
AND HISTORICAL ANALYSIS 56 (rev. ed., 2003).

4'SeePeTERSON supranote 16, at 238 (Though Jackson had forbid anyigatibn of
such an agreement, Walker had originally suggeBtdkl and Jackson go so far as to write a
letter “welcoming Tyler and his friends back inteetparty.”).
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After Polk’s election (over Clay), Tyler attempteget again, to engineer the
annexation of Texas. He brokered a deal in whigh lHouse and Senate each
approved a joint resolution endorsing the anneratib Texas® It was widely
expected that Tyler would allow Polk to sign thealation, which empowered the
President to offer Texas prompt admission as & stab the Union with certain
conditions attached or to negotiate the terms amdliions under which it could be
admitted with Texas authorities. Polk favored $leeond option, but Tyler favored
the first. So, Tyler did not allow Polk to sigrethesolution. Instead, he did, and he
sent an agent to Texas offering Texas statehoodruhé first option. When Polk
entered office, he did not call the emissary badk.would finish what Tyler started.

VI. JAMES K. POLK

Throughout his political career, James Polk waswkn@as Young Hickory,
because he was from Tennessee and his mentor velisvhdackson. Polk was also
the first dark horse elected President. He waecsed as the Democratic nominee on
the ninth ballot after it appeared that the conieentvas going to be deadlock&d.
Though not widely known or remembered by many aop@rary Americans, Polk
may have had the most successful one-term Presigenc

To preserve party unity, Polk pledged that, if tddc he would serve only a
single ternt® Polk did not, however, intend to serve as a laluek. Once he
entered office, Polk privately disclosed to soméimeat officers that he had four
objectives: (1) to pass a tariff that would be a@table to Northerners and
Southerners, (2) to bring order to the country’alddag system by establishing an
independent treasury, (3) to complete negotiatisits the British to settle the
Oregon boundary, and (4) to acquire California frdaxico>® He might have
added a fifth—completing the acquisition of Texdtswas an ambitious agenda, just
as had been his decision to put together a cabinkis own choosing (rather than
one that would appease other party leaders orofsiti Though Polk won the
Presidency by a slim margin, he vowed, “tongselfPresident of the U. $?

“&Tyler was ready to use every means possible tadadhe House and the Senate to act
on a joint resolution during the final sessiontad Twenty-eighth Congress . . . . He had been
preparing his message since October . . 1d."at 250. The resolution was passed and Tyler
signed it on March 1, 1845 with only three days ééfhis Presidencyld. at 257.

49SeePauL H. BERGERON THE PRESIDENCY OFJAMES K. PoLk 16 (Donald R. McCoy et al.
eds., 1987) (After seven ballots at the conclav8aitimore, the convention had reached a
stalemate.).

%0See idat 17 (Though the platform did not call for thiege, Polk felt such a promise
would preserve unity in the party.).

51See CHARLES A. McCoy, PoLk AND THE PRESIDENCY 50 (Haskell House Publishers
1973) (1960).

2 etter from James K. Polk, President Elect, Unii¢ates of America, to Cave Johnson,
Representative from Tennessee, United States Holistepresentatives (Dec. 21, 1844),
quoted INEUGENEIRVING MCCoRMAC, JAMES K. PoLK: A PoLITICAL BIOGRAPHY 287 (Russell
& Russell Inc. 1965) (1922); HARLES SELLERS, JAMES K. PoLK: CONTINENTALIST 164-65
(1966).
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Polk achieved these five objectives and more. @res other accomplishments
included the founding of the United States Navabdemy in Annapoli§® He
oversaw the addition of the western third of thaitotental United States to the
national domain, including California, Oregon, ahd Southwest. In the process, he
restated and refined the Monroe DoctrifieHis administration added 1.2 million
square miles of territory to the country—far mohart any other administration
before or since—and the enormous value of thistéeyr was underscored by the
discovery of gold in Californi

Polk ran his cabinet in a unique way. First, theghe exacted for appointing
someone to the cabinet was the appointee’s pledg¢onrun for the Presidency.
The only cabinet member to resist was James Bucohavtaom Polk had asked to
become Secretary of State. Not surprisingly, asoasequence, the two often
clashed. Buchanan made daily visits to the Whibeide, because Polk did not trust
Buchanan and wanted to monitor foreign affairs elps At one point, Buchanan
agonized over Polk’s offer to appoint him to theopume Court, but he ultimately
declined the offer. Many people suspect that Fudkl made the offer to get
Buchanan out of his cabinet. Moreover, Polk usedchbinet as a sounding board.
Holding cabinet meetings twice a week, he openksublects to discussion, though
he often kept his own opinions secret until he reasly to act.

“In his handling of Congress, Polk was the firsestdent consistently to mount
campaigns for administrative measures, and he isger@a degree of control unique
in the period between Jackson and Lincoln . %, IYike his mentor Jackson, Polk
did not back down from confrontations with the Senaln 1845, he decided to
nominate George Woodward to the Supreme Court,riggcahe fact that Simon
Cameron had just beaten Woodward to become one eoihdplvania’s two
Senators! Cameron urged his colleagues to reject the ndimimas a personal
insult, and he persuaded five Democrats and seWtdafys to vote against the
nomination. Polk thought he might be able to br€akneron’s grip on the Senate
by nominating Buchanan, who once served as onesohd$ylvania’s Senators and
retained influence in the State. As Buchanan, attaristically, fretted over the
decision, and before he made any final decisiok Becided to nominate to the
Court a Pennsylvanian more agreeable to CamerobgfR@rier. Grier's close

53SeeDuNcAN A. BRUCE, THE MARK OF THE ScoTs 53 (1998) (“[Polk] founded the US
Naval Academy, authorized the Smithsonian Institytiand created the Department of the
Interior.”).

54See BERGERON supra note 49, at 123. The Monroe doctrine asserted heerspof
influence in the Americas exclusive to the Unitadt&s, in return for which the U.S. would
remain neutral in European conflict4d. Polk used the Monroe doctrine in support of the
westward expansion during his Presidenici,.

%SeeTHOMAS R. HETALA, MANIFEST DESIGN. AMERICAN EXCEPTIONALISM AND EMPIRE
121 (rev. ed. 2003) (1985).

%6SeeDavid M. PletcherJames K. Polkin THE PRESIDENTS A REFERENCEHISTORY,
supranote 2, at 183, 186.

5’SeeGERHARDT, supranote 46, at 146.
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friendship with Buchanan would become extremelydngnt years later when the
Court was decidin@red Scott v. Sandfor.

In several ways, Polk’s handling of the armed ferestablished precedents for
subsequent Presidents. By stationing troops iputiesl territory on the border of
Mexico, he was able to provoke Mexico into war with prior recourse to
Congress? (Abraham Lincoln, then in his only term in the wée, supported a
resolution condemning Polk for waging an illegalrwath Mexico and introduced
another calling upon Polk to point out the spot rghthe United States had been
invaded by Mexican force®) “In fighting the war Polk [exceeded] Madison..in
the number of detailed orders he issued to hisrgéne . . thereby reasserting the
traditional American assumption of civilian controf the military.®® This
infuriated Taylor, whom Polk tried to discharget lbongressional support made his
removal impossible. He recognized the limitatiofidis experience and often had
to defer to the Whig generals in the field, Winfiecott and Zachary Taylor. Once
the battle with Mexico ensued, Polk sought ratifama and support from Congress.
The war bill passed by an impressive mafgin.

VII. ZACHARY TAYLOR

Zachary Taylor became the third war hero electetthédPresidency. He ran as a
Whig, though he had been apolitical as a generlfaw, if any, had any sense of
his political preferences at the time he ran fer fresidency. The first time Taylor
took political stands was as a Presidential caneidaAs the Whig candidate, he
expressed his belief that Congress, not the Pmatsidbould have complete control
of the major issues before the country. Yet, hektGeorge Washington as his
model and sought not to be “the slave of a padteiad of the chief magistrate of the
nation.”®®* Using Washington as his model, Taylor vainly dried govern above
sordid partisanship.

At the time he ran for office, what most people wrebout Taylor was that he
had been a successful general in the Mexican War.fact, the Mexican War
provided the most significant opportunity prior the Civil War for young
Americans interested in the military to get expec& in combat. Serving under
Taylor were two young officers, Robert E. Lee angisides S. Grant, and Jefferson

%83cott v. Sandford, 60 U.S. (19 How.) 393 (1856).
5°SeeBERGERON supranote 47, at 81.

50seeMcCoy, supranote 51, at 155. This was Lincoln’s maiden addbesere Congress,
and on January 3, 1848, the House passed a foesalution by a vote of 85 to 81 that the
war had been “unnecessarily and unconstitutionligun by the President of the United
States.” ©NG. GLOBE, 30th Cong., 1st Sess. 95 (184qpted inMcCoy, supranote 51, at
155.

51SeePletchersupranote 56, at 188.

52SeeMcCoy, supranote 51, at 118-19 (The bill passed in the Housa bigte of 174 to
14, the Senate took a day to debate the bill lart gupported Polk by a vote of 42 to 2.).

83zachary Taylor, General, United States Army, toQR.Wood, Surgeon, United States
Army (Sept. 27, 1847)juoted inELBERT B. SMITH, THE PRESIDENCIES OFZACHARY TAYLOR
& MILLARD FILLMORE 40 (Donald R. McCoy et al. eds., 1988).
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Davis, another West Point graduate, was his sdavitf? Taylor would remember
Lee as an outstanding officer but had little, ifyarecollection of Grant. Grant,
however, would not only remember Taylor, but alsakate his preference to forego
formal military attire. Taylor was Grant’s modef a successful gener3l. He
became a model of leadership for another Whig wtouldv become President,
Abraham Lincoln, who had campaigned for Taylor atxdngly supported him.

In fashioning his cabinet and administration, Taydeliberately left his Vice-
President, Millard Fillmore, in the cofd. Taylor did not know Fillmore before he
became his Vice-President. Nor did Fillmore conthe patronage in New York.
He had lost control of New York patronage to Witicseward and Thurlow Weed,
who wielded considerable power both in their hortedesand the Whig party in
those days. Fillmore had been chosen as Viced®neisbecause he was an old-line
Whig who would counter-balance Taylor's meager Wirigdentials.

Taylor turned out not to be as much of a Whig asshipporters had hoped. He
had surprisingly strong opinions about the majarstitutional and political issue of
the day: Whether to allow the admission of Califarimto the Union as a free stdfe.
In 1849, there were 15 slave states and 15 frdesstao that there was equality
among the states in the Senate. Taylor did notveqate. He favored California’s
admission as a free state and, thus, angered soethe His policies further divided
the House. Taylor stood his ground. In his inaagwhe advocated the immediate
recognition of California’s statehood under its nesnstitution, and he noted that
New Mexico would soon be asking for admission. sttengly repeated “the solemn
warning of the first and most illustrious of my geeessors against furnishing ‘any
ground for characterizing parties by geographicacriminations.”®® Taylor
reminded members of Congress that their first allign was to the nation, not to
slavery. Itis not hard to see why Lincoln admifieylor.

What followed was an enormous drive to reach a comjse in Congress that
would keep the nation whole and avoid civil warikd the Missouri Compromise in
1820, the compromise suggested in 1848 consistedwafral laws. Consequently, it
was more, as Sean Wilentz suggests, “of a balaraihga truce that delayed, but
could not prevent, even greater crises over slairyHenry Clay led the initial
effort. Clay proposed an omnibus bill linking Gainia’s admission to the Union
with several other measures, including abolitionstsfve trade in the District of
Columbia and a strong fugitive slave law. It algould establish new territories in
Utah and New Mexico and leave the question of wéreth permit or forbid slavery
up to the citizens of those territories. The pdparked impassioned speeches from
Daniel Webster, William Seward, and John Calhouncritical moment occurred

84SmITH, supranote 63at 1.
%5SeeJEAN EDWARD SMITH, GRANT 40 (2001).
56SeeGERHARDT, supranote 46, at 54.

57SeeSwITH, supranote 63, at 65 (noting the debate over the admmissicCalifornia as a
free state was fierce between Southern Whigs, Mordrs and Democrats).

%8zachary Taylor, First Annual Message (Dec. 4, 1849)5 A COMPILATION OF THE
MESSAGES ANDPAPERS OF THEPRESIDENTS supranote 10, at 9, 19 (1897).

5°Se@WILENTZ, supranote 6, at 637.
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when Stephen Douglas surprisingly turned againgtioFaand sided with Clay’s
efforts toward compromise. It was important beeaitisevealed Democratic ties to
Clay. Douglas praised Clay for proposing a sohutim the issues before the country.
Douglas prepared a series of bills giving somethingach of the contending sides.
In those preparations lie the foundations for whaduld become the Great
Compromise of 1850.

Taylor was so alienated by zealous secessionistdu@ling his son-in-law
Jefferson Davis) that he vowed to hang them if tnesr carried out their threats. He
blocked any effort at compromise. To end the dismver which territories would
be allowed to join the Union, Taylor urged settlerdNew Mexico and California to
bypass the territorial stage and draft constitiosnd apply for statehood.
Southerners were furious, because neither stataistitution was likely to allow
slavery. Whigs in Congress were dismayed, becthesg felt the President was
usurping their prerogatives. At the end of Mardbhn Calhoun died, depriving
southern extremists of their most powerful and redgeleader. With no one
immediately filling the void left by Calhoun, Clayorked furiously to put together a
compromise. He, like almost everyone else, betlethee silence from the White
House was simply a reflection of Taylor’s steadfa$tisal to compromise. In fact, it
was not. Taylor had contracted cholera, and he aiieJuly 9, 1852.

VIIl. M ILLARD FILLMORE

Zachary Taylor’'s death thrust Vice-President Mdl&illmore onto center stage
and the national limelight. Fillmore was the set&fice-President to ascend to the
Presidency after a President’s death in office. hklé once been a powerful member
of the House, including service as Chairman oMitays and Means Committée.
After losing the race for Governor of New York, IFibre became Comptroller of
New York. It was from this office that he acceptbd nomination as Taylor’s Vice-
President.

Throughout the 16 months of his Presidency, Taytat marginalized Fillmor&.
The cabinet, following Taylor's lead, did not lodk Fillmore for advice and
shunned his friends and allies.

So, it was no surprise that as soon as FillmorarecPresident, Taylor's entire
cabinet offered their resignations, and Fillmoreegpted them aff Fillmore only
wanted Whigs committed to the national governmestiscess in his cabingt.
Webster became his Secretary of State, John @dite became Attorney General,
and Thomas Corwin, a popular Whig from Ohio, bec&weretary of the Treasury.
With Fillmore as President, the drift toward chawsl uncertainty abruptly ended.

OSee generalyARK J. STEGMAIER, TEXAS, NEw MEXICO, & THE COMPROMISE OF1850:
BOUNDARY DISPUTE AND SECTIONAL CRISIS (1996) (The Great Compromise, also called the
Pearce Act, was a series of Congressional legislatieasures addressing slavery and the
boundaries of territories acquired during the Mari&merican War.).

"SeeSwITH, supranote 63, at 159 (Fillmore had received great préisehis work as
chairman.).

"2SeeGERHARDT, supranote 46, at 54.
see id.

"4SeeRoBERTJ. SARRY, MILLARD FILLMORE 169 (2001).
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Compromise was the order of the day. Fillmore'dicet, all reflecting his
preference for compromise, altered the politicitnate in Washington. Northern
Whigs who once supported Taylor shifted to Fillmoaed some Southern Whigs
moved back into the Whig mainstream.

Though Clay seized the moment to try to push hisibas bill through the
Senate, his effort failed. The ambitious youngasen from lllinois, Stephen
Douglas, wasted no time in taking advantage of Slé&ilure. With Clay depleted
from his failure, Douglas introduced a series distgeriatim rather than as a whole.
Each bill passed in the Senate. The House, undeglBs’s guidance, passed all
compromise measures. Congress, thus, approveGrémt Compromise of 1850,
which Fillmore signed®

Although the Great Compromise of 1850 helped tayaltoncerns about
secession, it may have made secession more liketg. Fugitive Slave Act of 1850,
part of the Great Compromise, helped the movenmmantd secession by placing
federal enforcement agencies at the disposal wektdders’® Abolitionists in the
North were outraged. Fillmore’s enforcement of Aat produced what one critic
termed “an era of slave-hunting and kidnappifig.”

The Great Compromise, as it turned out, was not ah& controversy
commanding Fillmore’s attention. Texas, suppoiitgdother slaveholding states,
threatened to invade New Mexico and forcefully ta&ed that it considered its
own.® If Texas made any move, it might have started@hé War. Fillmore did
not hesitate. To discourage an invasion, he sB@triore federal troops to New
Mexico and reminded the Governor of Texas thathibendary between Texas and
New Mexico had been established by treaty and thatNew Mexico territory
belonged to the United States. A few months ldtedearned that South Carolinians
were preparing to seize the federal forts in Clstole as a first step toward
secessioi’ Again acting quickly, Fillmore strengthened thiea@eston forts, posted
troops in North and South Carolina, and urged Ganafinfield Scott to develop a
contingency plan in case an armed insurrectionldhaecur.

Fillmore bluntly told Congress that if the lawstbe United States are opposed
and obstructed in any state or territory by comiiams too powerful to be
suppressed by the judicial or civil authoritiessithe duty of the President to either
call out the militia, employ the military and navatce of the United States, or to do

>SeeSwITH, supranote 63, at 188, 195.

®See idat 189 (The Fugitive Slave bill passed in the Howith a vote of 109 to 76 three
days after the Senate accepted the House’s coritiraftTexas and New Mexico.).

See 2 HOLMAN HAMILTON, ZACHARY TAYLOR: SOLDIER IN THE WHITE HoOUSE 404
(Archon Books 1966) (1951).

8SeeSwITH, supranote 63, at 191. During his Presidency, Taylod shat he would
defend New Mexico in person, if necessatg. at 191. Following Taylor's death, Fillmore
stated that Taylor’'s policy remained unchanged; Mésxico belonged to the United States.
Id. at 192.

"°SeeScARRY, supranote 74, at 182.
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both if, in his judgment, the exigency of the oéoasshould so requir€. In the face
of such opposition, the Texas delegation backedndand the crisis subsided for a
while.

Meanwhile, the Fugitive Slave Law met stiff resista in the North. Many
northerners denied the law’s legitimacy and refusedphold its provisions. Some
northern states passed personal liberty laws ttiapted to nullify the federal
legislation®* Resisting these challenges to federal authoFiyfmore consistently
authorized the use of federal force to assist loffadials in carrying out the return of
fugitive slaves$?

Fillmore’s enforcement of the Fugitive Slave Actmeato a head in 185%.
Christiana, Pennsylvania was a Quaker settlemeaait ikelcomed fugitive slaves.
But, in 1851, a Maryland slaveholder named EdwaodsGch arrived there to claim
two fugitive slaves. When they resisted with thedphof other African-Americans
present, Gorsuch was shot to death, and his sonsemausly injured. Fillmore
decided to try to end northern resistance to thgitive Slave law once and for all.
A large force of federal marines rounded up neéotyy prisoners, including thirty
African-Americans. They were charged with treasshich led the largest treason
trial in American history. But, the charge tha¢db people were waging war against
the United States lacked credibility, even if thvegre guilty of some crimes. After
the first defendant was cleared of the charges,astewere let go.

When Daniel Webster formally announced that he wasning for the
Presidency in 1850, Fillmore decided not to ruilmere’s friends talked him back
into the race, producing one of the most fractyraty conventions in history. On
the 53d ballot, Mexican War hero Winfield Scott wibe Republican nomination for
President’ Scott would get trounced in the general electigna man almost
universally considered to be a disaster as PresiBesnklin Pierce.

The most notable event during Fillmore’s four mantts a lame duck was his
effort to fill a vacancy that had arisen on the @after the Presidential election.
Because the Democratic-controlled Senate want@detgerve the vacancy for Pierce
to fill, Fillmore faced stiff resistance. In 185he had successfully nominated
Benjamin Curtis, an eminent Whig lawyer, to the @oand tried again in 1852 to
find a Whig who would be agreeable to the Demochatsharge. Since he was
finding a replacement for John McKinley of Alabanvho had died, he looked in
vain for Southern Whigs whom the Democrats wouldept. They rejected his
second nominee, George Badger, in spite of thefachad been a Senator from

8Millard Fillmore, Special Message to the Senate Hodse of Representatives (Aug. 6,
1850),in 5 A COMPILATION OF THEMESSAGES ANDPAPERS OF THEPRESIDENTS supranote 10,
at 67, 69 (1897).

81SeeWILENTZ, supranote 6, at 590 (noting Massachusetts in 1843, Vatnm 1843,
New Hampshire in 1846 and Pennsylvania in 1838).

8See id.at 646-47. Fillmore assured one slave owner that dtaves would be
apprehended if need be by sending in Federal trolopst 646. Then, in 1851, Fillmore sent
troops into Christiana, Pennsylvania to enforceRhgitive Slave Act during an outburst of
violence. Id. at 647.

8See idat 647.
84SeeSwITH, supranote 63, at 246.
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North Carolina. His third nomination was more fmd¢a He nominated then-
Louisiana Senator Judah Benjamin, making Fillmbeefirst President to nominate a
Jew to the Court. Since Benjamin had just beeatedeto the Senate, he was not
eager to leave, and he turned down the appointnieventually, the nomination fell
to Pierce to make. He acceded to the recommemdatithe current members of the
Court, including Justice Curtis, to nominate as Nd&y’'s replacement another
Alabamian, the widely revered Supreme Court adwcddhn Campbell. Neither
Curtis nor Campbell lasted long on the Court. Suresigned in disgust over the
Dred Scottdecision, and Campbell resigned in support of cbefederacy at the
beginning of the Civil War in 1861.

After leaving the Presidency, Fillmore pursued otbpportunities for public
service. As one of the first ex-Presidents to tkevos time to public service after
leaving office, Fillmore became the first Chancethd the University of Buffalo and
the first President of the Buffalo Historical Sdgie

IX. FRANKLIN PIERCE

Franklin Pierce, a Democrat, was known as the se¥aung Hickory. Whereas
the first Young Hickory (Polk) had been both dessand bold, Pierce was neither.
One of his closest college friends at Bowdoin Qudlevas Nathaniel Hawthorne,
who would later write his campaign biogragflySome people consider it to be the
worst fiction Hawthorne ever wrote.

Pierce spent ten uneventful years in the Congthsdijrst four in the House and
the last six in the Senate. In all that time, Feleano noteworthy speech and did not
sponsor any important bills. Instead, he was widkhown for being the
congressman least able to hold his ligfitoSome might say he became qualified to
run for the Presidency because he had avoidedimmysfances on the great issues of
the day. In fact, Pierce became eligible becawsevas an Easterner who was
sympathetic to slaveholders.

When not in office, Pierce made a fortune as a &awyHe was especially adept
at reading juries, a talent that helped him ondampaign trail as well. Political
connections enabled Pierce to serve in the Mexitvam as a Brigadier Gener&l.
Although Pierce had led his men in the assault @xibb City, he arrived too late.
He was wounded when his horse stumbled and heséhand fell off.

Pierce became the standard bearer of the Demogqatig in 1852 because his
mediocrity and amiability appealed to the badlyidizd party®® Any candidate with

8SeelLARRY GARA, THE PRESIDENCY OFFRANKLIN PIERCE 35 (Donald R. McCoy et al.
ed., 1991).

86see idat xi, xii, 31. Pierce is so well known for hisgrddng habit that when the New
Hampshire Legislature decided to provide $20,00€atee Pierce’s Concord home from urban
development, they raised the funds by selling boanyhisky in commemorative bottlesd.
at xi-xii.

8’See idat 30.

8See id.at 23, 33, 41. Though none of the leading coreenébr the nomination could
garner the necessary majority of votes, Pierce stidlsseen as a “man without claims or

qualifications.” Letter from Robert Toombs, Remesmtive from Georgia, United States
House of Representatives, to John J. Crittendetoyey General, United States of America
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firm positions on issues was likely to be divisibeit Pierce had none. He was the
Northern man whom southerners could trust.

Although there is little reason to have expectedmitom Pierce as President,
his Presidency effectively ended before it bega@m the trip to the Capitol, his train
derailed, and his 11-year old son was killed betuiszeyes® Neither he nor his
wife recovered.

As a former party boss in his state, Pierce knew twoconciliate, and the cabinet
he put together was intended to be conciliatbryThe problem is that it was too
conciliatory: He left out the middle of his pargnly the extremes from each party
were represented, including Jefferson Davis, a Wegtt graduate, as his Secretary
of War. In the end, his patronage choices satisfiery few in his party and none
outside of it.

In his inaugural address, Pierce defended the itatishality of slavery. He
declared that not only did the Constitution recagnslavery but that it was an
“admitted right . . . . | fervently hope that theestion [of slavery] is at rest . . *.”
He was wrong.

The major accomplishment of the Pierce adminisirativas the Kansas-
Nebraska bilf? It repealed the Missouri Compromise barrier agfaivestern slavery
and directed that territorial citizens could dedidethemselves against slavery. The
Kansas-Nebraska bill was controversial in its owghtt but Pierce did not enforce
the law fairly. Under his watch, freedom was negizen a fair chance in Kansas.
While anti-slavery forces forced their own govermiend pro-slavery groups
forced theirs, and while pro-slavery forces usedlerice to extend their power,
Pierce asserted in his annual Message to Congnessnothing had happened in
Kansas “to justify the interposition of the FedeEakecutive.®® Yet, it was clear by
that time that the law had backfired. In timewibuld lead to the rise of the
Republican Party, Bleeding Kansas, the collapsthefnational Democratic Party,
and the election of Abraham Lincoln.

By the time Pierce decided to act, it was too ldtelate January 1856, he sent a
special message to Congress about Bleeding Kankasreviewed the territory’s
history, characterized the actions of Free Statenevolutionary, and declared, “[I]t
is not the duty of the President of the United &b volunteer interposition by
force to preserve the purity of elections eithea iBtate or Territory®* Several days
later, he issued a Proclamation ordering the FtatiS and the Border Ruffians to

(Dec. 5, 1852)quotedin ALLEN NEVINS, ORDEAL OF THEUNION 41 (1947),quoted inGARA,
supranote 85, at 41.

89GARA, supranote 85, at 32, 44.
905ee idat 44.

9Franklin Pierce, Inaugural Address, THE PRESIDENTSSPEAK, supranote 18, at 118,
125-26.

92See generallyARA, supranote 85, at 88-96.

9Franklin Pierce, Third Annual Message (Dec. 31,5)8% 5 A COMPILATION OF THE
MESSAGES ANDPAPERS OF THEPRESIDENTS supranote 10, at 327, 340 (1897).

9Franklin Pierce, Special Message to the SenateHmse of Representatives (Jan. 24,
1856) in 5 A COMPILATION OF THEMESSAGES ANDPAPERS OF THEPRESIDENTS supranote 10,
at 352, 358 (1897).
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disperse under the threat of the local militia &kral troopg® In March, Congress
was confronted with rival measures: The Free Stategiest for statehood and an
administration bill permitting Kansas to hold a stitutional convention. Congress
split over the options. As evidence of the elattfcaud of pro-slavery forces in
Kansas mounted, and as Congress rejected any maddiese, Senator Charles
Sumner delivered a fiery speech in which he ingulte Slave Power, personified as
he saw it by South Carolina Senator Andrew Butl&wo days later, Sumner was
badly beaten on the floor of the Senate by a coo$iButler's, Representative
Preston Brook® As the beating occurred, other Senators, inctud8tephen
Douglas, watched in silence. Finally, anti-slavéig Representative Ambrose
Murray, who by happenstance was visiting the Setlad¢ day, stopped Brooks
before he killed Sumner. It would take Sumner fgears to recover enough from
his injuries to return to work. Two days after biating, John Brown and his band
murdered five proslavery settlers in Kan¥asde was later apprehended by Army
troops led by Robert E. Lee.

Pierce’s constitutional stand continued to fuebtens within the country. When
abolitionists recoiled against the imprisonmentaof African-American based on
what appeared to be trumped up charges, a rackerake out in Boston in 1854, and
Pierce reacted more fiercely than Fillmore hadhia Thomas Sims ca$®. Pierce
ordered his Secretary of War, Jefferson DavisetwddMarines, cavalry, and artillery
to Boston, along with a federal revenue cutter thanld await the inevitable order
and return to slavery the African-American thougbsponsible for the rioting.
Richard Henry Dana, Jr., led the defense for AmghBuarns, who was captured and
incarcerated by federal troops.

Yet another debacle for Pierce was the Ostend Msatuil® After Spanish
authorities in Cuba seized an American vesselBthek Warrior), he instructed his
ministers in Spain, France, and England to devigeliy for Cuba. The product
was the Ostend Manifesto, a blunt statement thdttkat if Spain refused to sell the
island to the United States, and if the United &tdtelieved Spain’s possession
endangered “our internal peace and the existenceunfCherished Union,” the
United States would be “justified in wresting ibfn Spain.* Intended to be secret,
the document became public and aroused a stornggprparticularly in the North.

Not all that Pierce did was disastrous. His masifpve act as President was his
successful negotiation to extend the United Sta@sitory to include 45,000 square
miles purchased from Mexico for 10 million dollarsA more modest

%Franklin Pierce, A Proclamation (Feb. 11, 1856% A COMPILATION OF THE MESSAGES
AND PAPERS OF THEPRESIDENTS supranote 10, at 390 (1897).

%SeeGara, supranote 85, at 121.
See idat 122.

%see generallyVILENTZ, supranote 6, at 647-52. In April 1851, hundreds of UrBops
and federal marshals secured seventeen year olchdh&ims, a fugitive slaveld. at 646.
His capture and return cost the government morne fikka thousand dollarsld. at 648.

%See GarA, supra note 85, at 153. The Ostend Manifesto was a suposEcret
communiqué of the State Department listing all teasons for Spain to sell Cuba to the
United Statesld.

1094,
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accomplishment is Pierce’s distinction as the dhigsident whose name appears on
the charter of a synagogue, an honor he earned Wwhesigned into law a bill
proclaiming that “all the rights, privileges andnmnities heretofore granted by law
to the Christian churches in the City of Washingtba, and the same are hereby
extended to the Hebrew congregation of said ¢fty. " The law made possible the
establishment of the first synagogue in the nasi@alpitol.

With no other apparent accomplishments and tensidgtisn the party and the
country mounting, Pierce had little, if any, redisprospect for reelection. He
withdrew from contention for his party’s nominatiafier more than a dozen ballots
at the convention indicated he had no chance to wihe Democrats eventually
nominated James Buchanan, Pierce’s Minister tot@stain. It was the first and
only time in American history that a sitting Presidl lost his party’s nomination to
someone from within his own administration.

X. JAMES BUCHANAN

For many people, James Buchanan is one of the fesidents who could give
Franklin Pierce a genuine contest as the all-timestPresident. Whereas Pierce’s
hallmark had been to make a few, largely tragiorsrin judgment, Buchanan's fate
was to make many.

Buchanan’s public service prior to becoming Prasidid not signal he would
be a disaster as President. To the contrary, theecourse of forty years, he served
as a member of the House, a United States Ser&sdoretary of State, and Minister
to Great Britain® Yet, in spite of these credentials, Buchanan medsa conciliator,
nor someone prone to compromise. He was that ipedtdstern politician who, like
Pierce, sympathized with slaveholders. Buchanaméet abolitionists for secession.
Even after leaving the Presidency on the eve ofGiwil War, he stubbornly held
onto the belief that a few misguided Northernersendriving Southerners to leave
the Union'®

In his inaugural address, Buchanan vowed to opdissmion’® He undermined
that pledge by appointing a cabinet that did nafude any representatives from
major factions of his party. He remained stubbprablivious to the need for
different views, relying mainly on the advice ofefids and cronies, most of whom
were Southerners. Believing that Northerners wesponsible for the pressure felt
by Southerners to secede, his cabinet was overvitglynpro-slavery: In a cabinet
of seven, four were Southerners, and one of theetNiortherners was known for his
pro-slavery views%

10Iact of June 2, 1856, ch. 37, 11 Stat. 449.

1925ee generallfFREDRICK MOOREBINDER, JAMES BUCHANAN AND THE AMERICAN EMPIRE
11-39 (1994).

1%5ee generallylaAMES BUCHANAN, MR. BUCHANAN'S ADMINISTRATION ON THE EVE OF
THE REBELLION 152-53 (New York, D. Appleton and Co0.1866); Elb&t Smith, James
Buchananin THE PRESIDENTS A REFERENCEHISTORY, supranote 2, at 235.

1%4See James Buchanan, Inaugural Address (Mar. 4, 18B7)THE MESSAGES OF
PRESIDENTBUCHANAN 5, 7-8 (J. Buchanan Henry ed., New York 1888).

1%seewilliam E. Gienapp, No Bed of Roses™: James Buchanan, Abraham Lincoid,
Presidential Leadership in the Civil War Eria JAMES BUCHANAN AND THE PoOLITICAL CRISIS
OF THE 18505, at93, 101-02 (Michael J. Birkner ed., 1996) (notingcBanan’s cabinet was
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Aware of the failure of the Kansas-Nebraska Bilutufy the country, Buchanan
turned to the Supreme Court. He believed the Coautd take the heat off of the
political branches from having to resolve conflioiger slavery. Hence, he directly
interfered with the Court as it was decididged Scott As he walked to the podium
at his inaugural, Buchanan stopped to chat brieftip Chief Justice Taney. A few
minutes later, Buchanan told the nation that a peseling before the Court would
soon settle outstanding issues regarding slavedy tae territories. He urged
everyone to submit “cheerfully” to the decision,Hatever [it] may be®® When the
Supreme Court’s decision Dred Scottcame down just two days later, it was widely
suspected Taney had tipped off Buchatfan.

In fact, the story is more disturbing. In respomsea letter from Buchanan,
Justice Catron informed Buchanan that the five ISet justices would probably
allow the lower court’'s order to stand and avoidraad ruling on the subject.
Catron suggested that if Justice Robert Grier fREmMnsylvania were to support their
position, the Southerners might change their memais directly dispose of the big
constitutional questions posed in the case. Bumhawrote Grier a strong request
that he join the Southerners. Though Grier did fluat, the Court’s decision did not
settle the issue of territorial slavery, as Buclmahad hoped. Instead, the decision
thoroughly discredited the Taney Court among Repabs. It persuaded them more
than ever before that slavery and the powers piiotedt had to be eradicated. It
was the beginning of the end for Buchanan.

Buchanan strongly defended the decisf8nHe believed the decision would not
expand slavery, but he was wrong. After a clegjontg in Kansas had apparently
rejected a pro-slavery constitution written by aamumber of Kansans, Buchanan
ignored the pleas of his own appointed GovernorKahsas and endorsed the
constitution. His efforts to support pro-slavegrdes in Kansas subjected him to
extensive criticism in Congress and elsewhere,iquéatly the North'® lllinois’
Little Giant, Senator Stephen Douglas, tried imvi keep it from being endorsed
by the Congress. A subsequent congressional iga¢isin determined that the
President’s efforts to bulldoze the Lecompton cituisdn through Congress had
included several forms of bribery, through thirdtjgs, to members of Congre'ss.
In response to the investigations, Buchanan sem messages denying on
constitutional grounds that the Congress had athoaity over the executive branch.

excessively pro southern and one member in paatic@lidell, was an ardent pro slavery
sectionalist).

1%8seeBuchanansupranote 104, at 7.
’SeeGienappsupranote 105, at 115.

108566 JEFFREY W. COKER, PRESIDENTS FROM TAYLOR THROUGH GRANT, 1849-1877:
DEBATING THE ISSUES INPRO AND CON PRIMARY DOCUMENTS 105 (2002).

1% eeMark W. SummersDough in the Hands of the Doughface? James Buchanan
the Untameable Presgh JAMES BUCHANAN AND THE PoLITICAL CRISIS OF THE1850s5, supra
note 105, at 68, 79.

19See PHILIP SHRIVER KLEIN, PRESIDENT JAMES BUCHANAN A BIOGRAPHY 339 (1962)
(Bribery in the form of government contracts ane w$ public offices was widespread in
Buchanan'’s administration, though also quite comrworPresidential administrations at the
time.).
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The only exception, he said, occurred during impesnt proceedings before the
Judiciary Committeé! The House committee, however, was merely an
investigating committee considering censure, nopeiathment. Buchanan also
argued that, in the event of impeachment, his arsusould become his judg¥s.
He noted that the executive and legislative braschere coordinate and had no
authority to investigate each other. He wrotejéfy all investigation. Nothing but
the basest perjury can sully my good nait&.The committee responded that there
had been three earlier congressional investigatadnsorruption in the executive
branch that had not risen to the level of impeacaitmas the committee noted its
findings did not. Buchanan exulted in the factttm@ criminal charges were
proffered, but many people were shocked at the amofi graft permeating his
administrationt*

Buchanan responded to Douglas’s lack of suppottdiyg every power he had to
thwart Douglas’s reelection in 18%8. Those efforts failed, as did any hopes
Buchanan may have had of reelection. Although d Yowed at the outset of his
Presidency to serve but a single term, Buchanarately resented the absence of
any requests that he break his pledge.

As his Presidency was ending, Buchanan faced tbeppct of secession. He
argued that it was unconstitutiort¥l. He argued that the Framers had never intended
any such right, and “[tlhe solemn sanction of lielij had been added in the oaths
of office by federal and state officia§. But he suggested that it might be lawful if
it were called a revolution instead of an inhereatstitutional right. Initially,
Buchanan defended the secessionists and claimgdotis®ed on his narrow reading
of Presidential power, he had no authority to pn¢ve He rejected compromises
fashioned in Congress. He also refused eitheurt@isder or to fortify Fort Sumter.
Buchanan refused to negotiate, and his SecretaWaof Lewis Cass, resigned after
Buchanan refused to send additional men to the fontler siege. With his cabinet
and administration falling apart, Buchanan repladegarting secretaries with less

lseeJames Buchanan, Special Message to the Housepoddemtatives: The President’s
Solemn Protest Against the Attack Upon the Indepaend of the Executive as a Co-or-dinate
Branch of the Federal Government By the House opr&entatives, in the So-called
“Covode” Investigation Resolutions (Mar. 28, 186@), THE MESSAGES OF PRESIDENT
BucHANAN, supranote 104, at 233, 234.

112See idat 236-37.
135ee idat 239.

See, e.g.Peter KnupferJames Buchanan, the Election of 1860, and the Dewiis
Jacksonian Politicsin JAMES BUCHANAN AND THE PoLITICAL CRIsIS OF THEL850s5, supranote
105, at146, 163 (noting the “unprecedented” extent of timal corruption in Buchanan’s
administration); KEIN, supranote 110, at 339-40.

1155eeKnupfer,supranote 114, at 158.

118Bychanan stated that, to justify the secessionEéueral Government must be guilty of
“a deliberate, palpable, and dangerous exercisgiosfer not granted by the Constitution.
James Buchanan, Fourth Annual Message (Dec. 3,)186(G A COMPILATION OF THE
MESSAGES ANDPAPERS OF THEPRESIDENTS supranote 10, at 626, 628 (189 oted inJEAN
H. BAKER, JAMES BUCHANAN 124 (Arthur M. Schlesinger, Jr. ed., 2004).

’SeeBuchanansupranote 116, at 633.
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pro-southern cabinet officers, such as Ohio’s Ed®&ianton, whom he appointed
Attorney General.

After South Carolina formally seceded in early Dmber 1860, Buchanan
delivered his annual message, in which he deniadithhad the constitutional right
to secedé!® At the same time, Buchanan extended an encouyaiive branch to
seceding states in his denial of federal authagr their actions. They could go in
peace, because neither he as President nor thee&3srupd the authority to declare
and make war on them. He figured that the poweraerce a state could not be
found among the enumerated powers of the federargment. “It is,” he argued,
“equally apparent that its exercise is not ‘necassand proper for carrying into
execution’ any one of these powets” For two months after Lincoln’s election, he
did nothing. He surrounded himself with Southesnend had nothing to do with
Republican leaders. All he did was to tell Majand&rson, who was in charge of
Fort Sumter, that it would be treason for him tardon his post. He also authorized
the commander to move his troops to the most digfiengosition, though he denied
he had done this to his Southern friends. Hisqiftiand Secretary of State, Jeremiah
Black, threatened to leave the cabinet unless Buaha@ook a more forceful stand
against the secessionists. He then finally toekphth back toward Unionism. He
supported what General Scott and most of his calliae been demanding for
weeks—the reinforcement Fort Sumter. Anderson thags enough of a force to
defend the fort for at least a little while. Oretbhay of Lincoln’s inauguration,
Buchanan had received a message from Andersonhthateeded more meéff.
Happily for Buchanan, this was now Lincoln’s prahble

A Senate resolution to condemn Buchanan failedréegived wide publicity?
Northern newspapers roundly condemned Buchanaatgion in the face of direct
threats to federal propert$?. Five members of Buchanan’s cabinet joined Linsoln
administration and never bothered to defend Buahgmablicly!?®* Buchanan’s
portrait was removed from the Capitol rotunda t@gket from being defaced?
Buchanan spent the remainder of his life defendiisgactions. In his memoirs, he
blamed the Civil War primarily on Northern radicati®

Xl. RUTHERFORDB. HAYES

Rutherford B. Hayes was the second of five Civilngtiicers elected President.
Not long after volunteering for military service the Civil War, Hayes became a
Major in the Ohio infantry. He served four yeakss wounded five times, and was

184, at 628.

119d. at 636,quoted iNBAKER, supranote 116, at 125.
1205eeK LEIN, supranote 110, at 402.
12l5eeSmith,supranote 103, at 205.

1223ee id.

1%3ee id.

14Seel CARL SFERRAZZA ANTHONY, FIRST LADIES: THE SAGA OF THE PRESIDENTS WIVES
AND THEIR POWER 1789-1961, at 167 (1990).

155ee generallyBucHANAN, supranote 103; Smithsupranote 100.
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breveted Major General. Immediately after the varbegan a successful political
career upon his election to the House of RepreSeesa Subsequently, he was
elected to three successive terms as Governor @.Oln his third term, the
Republican convention was held in Cincinnati, ared/ét was chosen as his party’s
nominee on the seventh ballot based on his militseyvice and history as a
reformer?®

Hayes is remembered primarily for winning the cowérsial election of 1878’
The Democratic candidate, Samuel Tilden, had wenpipular vote but lacked a
majority in the Electoral College. Pursuant to Theelfth Amendment, the matter
went to the House, which appointed a special 134psencommission to resolve
disputed electoral votes. When David Davis, thedupreme Court justice, decided
not to serve on the commission in order to remarahble candidate to be a Senator
from lllinois, another Republican, Justice Josepladiy, was appointed to the
Commission. The membership was then seven Repmisliand six Democrats.
Tilden remained aloof and silent during the comioiss deliberations, while
Hayes, with the help of his friend and personalfamStanley Matthews, lobbied the
commission behind the scenes. Hayes helped tebeokeal by promising to serve
only a single term and to end Reconstruction. ddramission eventually voted 7-6
in favor of Hayes on each contested elector. Tild®ok the decision
magnanimously, promising to support Hayes andrmallipon Democrats to do the
same. Over the course of Hayes's Presidency, ilteded into political
obscurity*®

Hayes achieved more than a few constitutional iegac First, he successfully
battled Congress for primacy over federal appointsi®® He set the tone with his
cabinet. He had left out of the mix Republican\@sats, including New York's
Roscoe Conkling and Maine’s James Blaine. Only dbdainty that Democrats
would supply the necessary votes (because he edliemocrats in the cabinet)
made their confirmation possible.

Hayes'’s interest in appointments extended to ceilvice reform. He had
adopted civil service reform as a priority in respe to the large number of
corruption scandals in the preceding administratittsing his executive power, he
issued an order in June 1877 prohibiting federapleyees from taking part in
political activity*® This directive exacerbated the already troublesénacturing of
the Republican party, particularly the Stalwartsd ldoy the charismatic,
temperamental Senator from New York, Roscoe Cogklimhose power largely
emanated from his control of lucrative patronagpaitments in the Port of New
York. At this point, Conkling was in his heydayde was a colorful speaker and

12656eKENNETH E. DavisoN, THE PRESIDENCY OFRUTHERFORDB. HAYES 19-40 (Robert
H. Walker ed., 1972).

12'The Presidential election of 1876 has been theestibf numerous books, including the
last written by Chief Justice William Rehnquist.

1265eeR0Y MORRIS, R., FRAUD OF THECENTURY 252-55 (2003).

12%SeeGERHARDT, supranote 46, at 275-76ee alsoARI HOOGENBOOM THE PRESIDENCY
OF RUTHERFORDB. HAYES 127-51 (Donald R. McCoy et al. eds., 1988).

1305eeHo0GENBOOM supranote 129, at 130.
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character who had declined President Grant's affehe Chief Justiceship in order
to make money and cultivate his chances to becaosmdent.

Hayes’s interest in civil service reform led to lislering an investigation into
the New York Custom House that Conkling had cofebthrough his lieutenant,
Chester Arthur, for years. When the investigatienealed vast corruption among
Conkling’s men (including Arthur) at the New Yorlu&tom House, Hayes sent fresh
nominations to the Senate, including Theodore RaeseSr. Following the custom
of senatorial courtesy (deferring to senators qoagments made in their respective
states), the Senate deferred to Conkling. Hayege#loto defend the executive
prerogative of the President and not to “give ug fttontest!¥! Once the
congressional session ended, Hayes suspended d¢hebients and used recess
appointments to replace them with men of merit. ewlCongress reconvened,
thirteen Republicans joined with twenty Democratsuistain Hayes’s actions. The
President, thus, took a big step to restore thewtixe independence he regarded as
having been squandered during the administrationdrew Johnson and Ulysses
Grant.

Soon after Hayes became President, the nationisléogest railroads agreed to
raise rates and lower wages by ten percent. Tdy<pt, the second major reduction
since the depression began in 1873, led to the D8Wr Great Uprising, during
which striking workers shut down most of the couistrrail service**? As fighting
between strikers and state militiamen intensiflédyes sent federal troops to restore
order in West Virginia and Pennsylvania. Theseemdmade Hayes the first
President since Jackson to use federal troopsaibaa dispute.

One of Hayes’s most important legacies is his fdiymardering the repeal of
Reconstruction. To mollify Tilden's supporters esfthe had been declared the
winner of the 1876 election, Hayes agreed to emdntiitary occupation of the
South, to support genuine reconstruction of edanafind transportation in the
South, and to bring at least one southern Demaa@his cabinet.

One thing that Hayes did not want to do was to dvilv protection for blacks
trying to vote in Southern elections. The tactmvdred by Democrats for
withdrawing the protection was attaching rideraitwelated appropriation bills. On
April 29, 1879, Hayes vetoed an appropriations mesagarrying such a rider.
Democrats responded with a rider on another biill &layes vetoed it. In all,
Congress passed seven such bills, and Hayes vteedall*

Meanwhile, animosity towards Chinese immigrantsh@a West led Congress to
pass a bill, contrary to an 1868 treaty, restricihinese immigration. Hayes, who
had championed black suffrage, vetoed this as widibugh he remarked with regret
that the American experience on race had not uj thien been “encouraging,” he

181Rutherford B. Hayes, Diary (Dec. 13, 1871),HAYES: THE DIARY OF A PRESIDENT
1875-1881,at 107, 107 (T. Harry Williams ed., 1964)uoted inHOOGENBOOM Ssupranote
129, at 136.

1325eeAri HoogenboomRutherford B. Hayes, iBUCKEYE PRESIDENTS OHIOANS IN THE
WHITE House 86, 111 (Philip Weeks ed., 2003).

1%3james A. RawleyRutherford B. Hayesin “To THE BEST oF My ABILITY”: THE
AMERICAN PRESIDENTS140, 144 (James M. McPherson, ed., rev. U.S. €#)20
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ordered his Secretary of State to negotiate a neatyt with China that restricted (but
did not ban) future immigratiofi?

Hayes’s Presidency ended on a note of defeat. SEmate, in what may have
been the first filibuster on a judicial nominatiorefused to allow a vote on the
nomination of his friend, Stanley Matthews, to thepreme Court. As a senator
from Ohio, Matthews expected to be approved becafisenatorial courtesy; but
labor unions, Democrats, and Republican Stalwakis Conkling opposed the
nomination®* It smacked of cronyism given that Matthews hadrba long-time
adviser to the President (including during the 18[&gtion dispute).

XIl. JAMES A. GARFIELD

James Garfield was the third Ohioan, Civil War vate and Republican in a row
elected President in this era. Garfield was thst fidark horse chosen by the
Republicans® He was nominated on the 36th ballot in the Repahlconvention,
still the longest in history. His nomination wasgkavard from the outset, because he
had come to the convention to promote the nominatib his friend and fellow
Ohioan, John Sherman.

As the party’s nominee, Garfield tried in vain twker unity among competing
Republican factions. Over Conkling’s objections Hieutenant Chester Arthur
accepted the party’s nomination as Vice-Presi#&ntA subsequent meeting with
Conkling did not smooth things over. Garfield,aasandidate, had made the mistake
of arousing expectations of patronage (especiailyConkling) greater than he
wished to fulfill. He complicated matters by chimgsJames Blaine as his Secretary
of State, who was a bitter enemy of Conkling.

The principal focus of Garfield’s shortened Presitje was appointmentd®
Three weeks into office, Garfield allowed Blaine fiersuade him to nominate a
Blaine lieutenant as collector of the Port of Newrk, the chief patronage plum in
the country (since it was responsible for almottia of the money coming into the
federal treasury). Charging that the nominatiowlated senatorial courtesy,
Conkling urged his fellow senators to reject thenimation. Garfied refused to
withdraw the nomination. After several months ihigh Conkling had managed to
stall the nomination through a filibuster, Blainatemarted Conkling. Conkling’s
filibuster was working: It stalled not only the novation to head the Custom House,
but other pending nominations as well. Garfieldswaxious to get his government
in place, and turned to Blaine for counsel. Bldiiteupon a brilliant move to break

13Rutherford B. Hayes, Diary (Feb. 20, 1878),HAYES: THE DIARY OF A PRESIDENT
1875-1881supranote 131, at 187, 18@uoted inHOOGENBOOM supranote 129, at 180See
generally id.at 173-84.

1355ee HARRY BARNARD, RUTHERFORD B. HAYES AND His AMERICA 498-99 (American
Political Biography Press 1992) (1954);RIAHOOGENBOOM RUTHERFORD B. HAYES:
WARRIOR AND PRESIDENT457 (1995).

138SeeKENNETH D. ACKERMAN, DARK HORSE THE SURPRISE ELECTION AND POLITICAL
MURDER OFPRESIDENTJAMES A. GARFIELD (2003).

137See idat 130-33.

1%85ee generallyusTus D. DOENECKE, THE PRESIDENCIES OFJAMES A. GARFIELD &
CHESTERA. ARTHUR 30-36, 41-45 (Donald R. McCoy et al. eds., 1981).
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the stalemate. The day arrived when, in the cowkehe debate over the

nomination, a note came to the Presiding Officathan Senate, Chester Arthur, who
was well known as Conkling’s creature. Arthur goinwhite when he read it and
gestured for Conkling, then on the floor, to seeWWhen Conkling saw it, he, too,

paled. Arthur then read the note directing tha Hresident had withdrawn all

nominations but the one for the head of the Custdouse. Now it became

impossible to hide what was at stake and to keeStmnate bottled up over a single
problematic nomination. Blaine had outmaneuveredking.

Facing defeat, Conkling tried something dramaticrdsigned from the Senate
and urged his fellow New York Senator, Thomas Ptatresign as well. Conkling
figured the state legislature would send him baxkhe Senate, but it did not.
Garfield had won, and Conkling never returned to3enate.

This was not Garfield’s only victory in the appoidnts process. Shortly after
becoming President, Garfield re-nominated Stanlegtthéws to the Supreme
Court®® When Matthews had been nominated to the Coueaa garlier by Hayes,
the Senate had failed to act on the nomination,clvhiever made it out of
committee. In spite of his having been a Senaitatthews had faced opposition
from within his own party and from some DemocraWith Garfield in office, the
objection to Matthews as a crony of the Presidadedl away. And with Conkling
out of the Senate, Garfield was able to exert noar&rol over his party’s caucus.
Eventually the nomination went to the floor of tBenate, where it passed by the
closest margin ever for a Supreme Court nominatiarsirgle vote.

On the last day of June 1881, Garfield made anditgtoric appointment—the
first Jew as Council General to Egypt, Simon Wolfhe next day, a mentally
disturbed and disgruntled office seeker fatallytshe President.

XIll. CHESTERA. ARTHUR

It's hard to imagine anyone less likely than Chestehur to become President.
His highest office before becoming Vice-Presidergswhead of the New York
Custom House. Indeed, he surprised most peoplaligg the Vice-Presidency.
When it became clear the Republican convention pia#ted Arthur as Vice-
President, Arthur sought the approval of his merRmscoe Conkling. Amazingly,
when the two met at the convention, they did ndiceoa reporter hiding in the
corner**® Conkling asked Arthur not to take the positiont Brthur refused. He
said that it was undoubtedly the greatest honaroutd ever conceive receiving, and
the two parted on less than friendly terms. Thigéndship would never be the
same.

Once Arthur became President, he met again witliohimer mentor and friend,
Conkling. He told Conkling in no uncertain terrhat he intended to be President in
his own right and that he would not be beholdehito or any other special interests.
Thus, he refused to do Conkling’s bidding to remdkie person Garfield had
appointed to head the New York Custom HotseArthur tried to mend fences by

139See HENRY J. ABRAHAM, JUSTICES AND PRESIDENTS A POLITICAL HISTORY OF
APPOINTMENTS TO THESUPREMECOURT 136 (3d ed. 1992) (1974).

1407acHARY KARABELL, CHESTERALAN ARTHUR 40-42 (Arthur M. Schlesinger, Jr. ed.,
2004).

1444d. at 69.



2006] FORGOTTEN PRESIDENTS 497

nominating Conkling to the Supreme Court, but Contklrefused even after the
Senate had confirmed the nominatih.

Arthur went on to make two first-rate appointmemtsthe Supreme Court:
Horace Gray and Samuel Blatchfdfél.Gray had been actively involved in the anti-
slavery movement since he graduated from Harvarii7atand he even wrote a
blistering critique of thedbred Scottopinion in 1857 (when he was 29). Gray was
appointed to Massachusetts’s highest court in 1864d,served as its Chief Justice.
He was widely regarded as one of the nation’s teadirists at the time of his
appointment to the Supreme Court. Blatchford heakly as good a reputation: At
the time of his appointment to the Court, BlatcHfavas known nationally as an
excellent judge with fifteen years of experiencevefas a Federal District Judge in
New York and ten on the U.S. Court of Appeals.

Perhaps Arthur's greatest accomplishment was to Bitp law the Pendleton
Civil Service Reform Act, by far the most ambitiocisil service reform enacted to
that time!** In the immediate aftermath of Garfield’s assassim by a deluded
office-seeker, the public support for civil serviceform mounted. Arthur took
advantage of it to do what he regarded as the tigihg), in spite of previous decades
as a beneficiary and dispenser of patronage.

On at least one other issue, Arthur made his métk.tried, largely in vain, to
keep Congress from outlawing Chinese immigratioHis veto of the Chinese
Exclusion Act forced Congress to reduce its bamftaventy to ten years (in order to
win enough votes to avoid an overrid€).

XIV. GROVERCLEVELAND

Grover Cleveland has several distinctions as PeesidFirst, he is the only
President to serve for two, non-consecutive terie.is the 22d and 24th President
of the United States. Second, he is the only Deatcaected President during the
last quarter of the nineteenth century. Thirdhbd a majority of votes in all three
Presidential contests in which he was a candid&tezranklin D. Roosevelt and
Andrew Jackson are the only other Presidents wimonsake similar or superior
claims. Fourth, Cleveland has the distinction @afihg won a Presidential contest by
one of the smallest popular margins in history, 489,000 votes in 18847 It was

142JAMES A. GARFIELD: 1831-1888 @ESTERA. ARTHUR: 1830-1886, at 61-62 (Howard B.
Furer ed., 1970). Previously, Conkling had turdedvn Grant’s offer to nominate him as
Chief Justice of the United States. Conkling tdrgewn that offer for the same reason he
declined Arthur’s offer—he was holding out for thessibility of becoming President.

1435eeABRAHAM, supranote 139, at 138.
14% ARABELL, supranote 140, at 107.
1455 eeDOENECKE supranote 133, at 83-84.

148Cleveland won the 1884 election with a popular migjamf 24,000 votes. ENRY F.
GRAFF, GROVER CLEVELAND 66 (Arthur M. Schlesinger, Jr. ed., 2002). Clawel lost his
campaign in the 1888 election, yet still won thegar vote by slightly more than a hundred
thousand votes.ld. at 94. Cleveland recaptured the Presidency @2 18y convincingly
defeating Benjamin Harrison with greater than adttif a million more of the popular vote.
Id. at 109.

¥See idat 66; H. PAuL JEFFERS AN HONESTPRESIDENT. THE LIFE AND PRESIDENCIES OF
GROVERCLEVELAND 121 (2000).
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actually closer than that: The person who won NewkYin 1884 was going to be
President, and Cleveland carried his home state Jaraes Blaine by less than 1200
votes. A shift of 600 votes would have made Bldtnesident.

Pressured during the campaign to extend civil serveform, Cleveland spent
considerable time going over the records of apptkand weighing the merits of
candidates for both major and minor posts. He pgedhnot to remove Republicans
except for cause, but battled the Senate for cbotrer executive appointments.
At one time, the Senate stalled several hundrddsofiominations in response to his
efforts to consolidate executive control of appaiahts to the executive branch and
to the courts.

One of Cleveland’s most significant successes itlibg the Senate for control
over the appointments process involved SupremetQauminations. In 1893, New
York Senator David Hill had blocked Cleveland’s nnations of two New Yorkers
to the Court®® In response, Cleveland did an end run around Hile refused to
nominate a third New Yorker to fill the vacancy nhen the Court, and instead
decided to nominate Senator Edward Douglass Whitea f_ouisiana to the Court.
The nomination went through without a hitch becawafesenators’ traditional
willingness to defer to their colleagues’ nominaso When Cleveland had another
vacancy, he nominated a New Yorker and, thus, btbkehold of regions over
particular seats on the Court.

Cleveland oversaw the enactment of several landmiées of legislatioft?
including the Interstate Commerce Act of 1887; bewes Severalty Act, which
invested Indians with American citizenship; ancaw lelevating the Department of
Agriculture to cabinet status. Although he conitédd little of substance to these
laws, they are among the most enduring laws endmgtebe Congress.

Because Cleveland believed campaigning was ber@atkignity, he did not
actively campaign in 1888, while Benjamin Harrisgave more than a hundred
campaign speeches. Harrison won in the Electodle@e, though he lost the
popular vote to Cleveland@ Later, this contest would be singled out for its
distinction as the last time before the Presidémiaction of 2000 in which the
winner won the electoral vote but lost the populate.

In 1892, Cleveland ran against Harrison for thedttime and won. In his second
term, Cleveland became famous for his mishandlfrnfpe Pullman strike in 18942
That strike would not have been of concern to guefal government but for the fact
that the American Railway Union, responding to #igkers’ appeal, refused to
move trains carrying Pullman cars. Soon rail tcafvest of Chicago became
paralyzed. Cleveland asked his Attorney Generahdd Olney, to handle the
matter. Olney, a former railroad lawyer, did. eXftconsulting with railroad
management, he sought and obtained an injunctmm #& federal court forbidding

18)errERS supra note 147, at 129 (noting that Cleveland “vow[ed} tm remove on
partisan grounds anyone in the government servitewas doing his job”).

14%5eeABRAHAM, surpanote 139, at 144-46.

1505eeRICHARD E. WELCH, JR., THE PRESIDENCIES OFGROVER CLEVELAND 90 (Donald R.
McCoy et al. eds., 1988).

151GRAFF, supranote 146, at 94.

152d. at 118;see alsaEFFERS supranote 147, at 293-309.
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the strikers from interfering with the movement tfe mail. But the strike
continued. Olney arranged for army units to bet $enChicago to enforce the
injunction. Cleveland then ordered the troops ith® city to preserve order. The
governor of lllinois, John Peter Altgeld, a frienfla feisty lawyer named Clarence
Darrow, resented Cleveland’'s order. He believerhll@nd state authorities could
handle the problem and sent a telegram to Clevalanging his right to use troops
without the Governor's consent. Cleveland’'s resgomwas categorical: “I have
neither transcended my authority nor duty . .1]r{.this hour of danger and public
distress, discussion may well give way to actiferées on the part of all in authority
to restore obedience to the law and to protectdifd property*® Altgeld then
threw all of his influence against the administvati The strike was broken after the
strike’s leader, Eugene Debs, ignored the injunctiofhe Supreme Court upheld
Cleveland’s executive actidf: Cleveland's last act as President was to vetila b
excluding immigrants who could not read and writkeast one language.

Cleveland left a few enduring marks on the Presigeaside from successfully
reducing the extent of Senate and regional contret Supreme Court appointments
and appointments in the executive branch. Hedsrsonly to Franklin Roosevelt
for the most vetoes cast by a Presid&nhfTaken together, his predecessors vetoed a
total of 205 bills, while Cleveland vetoed 414 &iih his first term alone. He
succeeded in terminating the Tenure in Office Adtich had served as the basis for
Johnson’s impeachment and been a problem for Rmsicver sinc€® Cleveland
also strengthened the Presidency during the 188%ebalispute between Venezuela
and the British colony of Guiana when he personsilpervised negotiations for a
settlement with Great Britaift’ Interestingly, before Cleveland’'s Presidencynthe
political scientist Woodrow Wilson was convincedattlcongressional supremacy
was the critical dynamic in the American systemfteACleveland’'s two terms,
Wilson changed his mind. He praised Clevelandhaohly President between 1865
and 1898 who “played a leading and decisive patthénquiet drama of our national
life.” 158

153Telegram to Governor John P. Altgeld (July 6, 189) LETTERS OF GROVER
CLEVELAND: 1850-1908, a861, 361-62 (Allan Nevins ed., 1933pee generallyETTERS OF
GROVER CLEVELAND: 1850-1908,suprg at 357-62. See alsoH. WAYNE MORGAN, FROM
HAYES TOMCKINLEY: NATIONAL PARTY PoLITIcs 1877-1896, a#71 (1969).

1%4n re Debs, 158 U.S. 564 (189%5ee alsakEFFERS supranote 147, at 306.

159vitchel A. SollenbergerPresidential Vetoes, 1789-Present: A Summary Oser®i3
(Cong. Research Serv., CRS Report for CongressrOZaele 98-148, April 7, 2004),
available atwww.rules.house.gov/archives/98-148.pdf.

1%8JEFFERS Supranote 147, at 193.

5president Cleveland had become convinced that therdé Doctrine was relevant to
the border dispute and intervened accordingly farefican interests. In doing so, he also
increased public acceptance of the Monroe Doctaimea principle of United States foreign
policy. SeeWELCH, supranote 150, at 180-92.
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ed., 2005).
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XV. BENJAMIN HARRISON

Benjamin Harrison was the last Civil War Generabt#ove as President, but he
was the first and to date the only grandson ofesient (William Henry Harrison)
to become President in his own right. In factidwk the oath of office 48 years to
the day after his grandfather had become President.

Benjamin Harrison graduated from Miami University®hio and studied law in
Cincinnati. He then made the decision to commehise practice of law in
Indianapolis. Because he was a war hero, he wastanatly approached to run for
office. For awhile he turned down the requestdhsccould build a lucrative law
practice. He became a national symbol of Republicgalty when, at the request of
President Grant, he defended Union generals invih action arising out of the
Supreme Court’s 1866 decisionBx Parte Milligan™® As that decision established,
Lambin Milligan, a civilian, had been illegally ¢l and imprisoned by a military
court, and now Milligan was suing for damages. rldan’s job was to limit them to
the smallest amount possible. When the jury reirwith a five-dollar reward,
Harrison became an instant favorite of the Repahliaithful.

Harrison turned down an offer to serve in Garfigldabinet in order to serve as a
United States Senat8. In the Senate, Harrison persistently attacked/elded’s
vetoes of veterans’ pension bills. His populasitifh veterans was to be a major
factor in his election as President in 1888 But Harrison lost his reelection bid to
the Senate when the state’s Democratically coewollegislature rejected his
retention in office by a single vote.

Harrison was inaugurated in a rainstorm with Gro@eveland holding an
umbrella over his head while he read his inaugaddress. The inaugural is
distinctive for his call to end any special treatrnef the South in civil rights or any
other laws, his call that African-Americans be gitbe right to vote, and his lament
at the proliferation of monopolies and truSfs.

Harrison put together a very competent and expeeigrcabinet, but at a cost:
None of the eight cabinet secretaries had workéidedg for his nomination, and
their selection did not serve the traditional fumetof placating important party
factions to build consensus for future polt€3.

Harrison’s appointments caused him trouble in agrotway. His Postmaster
General removed half of the postmastéts.Unlike Cleveland, Harrison removed

15%Ex Parte Milligan, 71 U.S. (4 Wall.) 2 (1866); MARLES W. CALHOUN, BENJAMIN
HARRISON 27-28 (Arthur M. Schlesinger, Jr. ed., 2005).
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ed. 2004).

1825eeGrover Cleveland, Inaugural Addre#s, THE PRESIDENTSSPEAK, supranote 18, at
171, 177-89.

1835eeHOMER E. SOCOLOFSKY & ALLAN B. SPETTER THE PRESIDENCY OF BENJAMIN
HARRISON 28 (Donald R. McCoy et al. eds., 1987).

18NATHAN MILLER, THEODOREROOSEVELT 208 (1992).
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many officials before they had completed their fgear terms of office. Nor did his
appointments placate congressional leaders froravaisparty. Harrison’s penchant
for appointing newspaper editors and publishersdiflomatic and other posts
angered Senators who were aggrieved by some pasigjistic expose or story?
And so the Senate, for example, rejected Harrisowsiinee for ambassador to
Germany, the distinguished Cincinnati editor Musatistead®® It was Harrison’s
first, but not last, defeat from his own party.

While Harrison spent considerable time at informétite House dinners with
congressional leaders or other members of Congrkesese support he needed, it did
not help. He was hampered by divisions within Ipiarty over patronage
appointments®” In the Senate, where Republicans had only a barity, a
“silver bloc” of sixteen senators held the balamfepower!®® He needed their
support to implement his party’'s platform, incluglircivil rights for African-
Americans. Things got worse after the mid-ternttbas, in which Republicans got
hammered in both House and Senate races.

Congress hampered Harrison more than it helpede dmily major piece of
legislation enacted during Harrison’s administratieas the Sherman Anti-trust Act,
though his Justice Department refused to enforcd itis might help to explain the
antipathy towards Harrison expressed by a later uBlg@mn President who
vigorously enforced the act. Teddy Roosevelt desdr Harrison as “a cold-
blooded, narrow-minded, prejudiced, obstinate,dinid psalm-singing Indianapolis
politician.”™® Contrary to this description, Harrison publicly fasted the treatment
of Jews in Czarist Russia in his Annual Messagédongress of December 9, 1891.

The election of 1892 was distinctive as the onlgsRtential contest in which the
nominees from both parties had served as Presidafith his wife dying, Harrison
devoted little attention to the race. Clevelandised to campaign out of respect for
Mrs. Harrison, who died in the middle of the contesThus, the race became
distinctive as the last presidential contest inclhineither of the major candidates
campaigned.

XVI. WILLIAM MCKINLEY

The next President from Ohio, William McKinley, h#ite distinction of being
the last Civil War veteran elected President. Baithe war, he had served on the
staff of Major Rutherford B. Hayes, who supportectKvhley’s rise in Ohio
politics™ (Ohio was home to six of the seven RepublicansiBeats elected
between 1876 and 1928 McKinley distinguished himself as a champion loé t

1855eeHARRY J. SEVERS, BENJAMIN HARRISON 46-50 (1996).
1684,

17See idat 41-42.
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most powerful theme of the late nineteenth cenfRepublican party—American
nationalism. His major initiative in his first tarwas not to wave the “bloody shirt”
of the Civil War or inveigh against Catholics, ingrants, and people who consumed
alcohol? He defended high tariffs as providing criticabtaction for America’s
workingmen. The tariff issue helped to bind farsnand the rising middle class.
The outcome in his re-election campaign in 1900 tadargest Republican victory
since Grant's in 1872.

The Spanish-American War helped to redefine thesiBeacy!’®> The White
House clerical staff grew from six to eighty peopdekeep up with the paperwork.
The President backed off protectionist policiesraintain support from around the
world. In 1898, McKinley requested and receivedeclaration of War against
Spain. The declaration was made in response texplsion of an American ship
in the Havana harbor. It sank with a loss of 266s. The ship had been sent to
reduce tensions with Spain, which Americans anérsthelieved was trying to crush
rebellion in Cuba against Spanish domination. Base a report that the cause of
the explosion was external (with Spanish agentsiplysthe cause), McKinley tried
to avoid war with requests to arbitrate, but tha/ bt work. McKinley eventually
signed a treaty providing that Cuba should becardependent and that Puerto Rico,
Guam, and the Philippines should be ceded to thieetlStates. The Americans also
took control over Guantanamo Bay in Cuba. The teeeaentually ratified the
treaty by a margin of one vot&.

What followed was extensive involvement of the Mal€y administration with
the governance of territories outside the contimlemntnited State$® One of
McKinley’s most prominent actions was appointinglli&in Howard Taft to lead the
transition from military to civilian government the Philippines. Taft turned down
McKinley’s offer to appoint him to the Supreme Cororder to finish the job.

One of McKinley’'s most important decisions camel@®00 when he chose a
running mate (his first Vice-President had diedffice).!” Over the objection of
his political adviser, Mark Hanna, McKinley choseddly Roosevelt, who had
become Governor of New York based on his populatya leader of the Rough
Riders in the Spanish-American War. Hanna was hagpy with the choice of
Roosevelt, because “only ‘one heartbeat’ would spdthat damned cowboy’ from

140, and William McKinley, 1897-1901id. at 145. William Howard Taft, also born in Ohio,
was the nation’s twenty-seventh President, 190®819d. at 161. Elected in 1920, Warren
Harding served from 1921-1923d. at 175. The only republican elected in these syeat
from Ohio, was Theodore Roosevelt, 1901-1909, fadew York. Id. at 153.
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the White House!™” After McKinley easily won his party’s nominati¢a run again
for the Presidency, Hanna warned McKinley, “[Y]odmty . . . is tolive for four
years from next Marcht™

Immediately after his second inauguration, McKintepk an extensive tour of
the western States. He planned to return to thé&eAHiouse after delivering an
address at the Pan-American Exposition in Buffaldseptember 5. The speech was
his last. He was fatally wounded when an anarchisd had come to the exhibition
for the sole purpose of killing McKinley, shot himice ™

XVIl. WILLIAM HOWARD TAFT

William Howard Taft never wanted to be Presidétis life’s ambition was to be
a judge, preferably on the Supreme Cdirt. But his wife wanted him to be
President, and Taft did what he could to please heie accepted a series of
important political appointments, culminating instserving as Teddy Roosevelt's
Secretary of War and Roosevelt's self-appointedassor.

While Teddy Roosevelt wanted to make the Presidehey most important
branch and interpreted its powers broadly, Taftowly construed its powers. Taft
wanted to keep the branches in equilibrium andtligoivernment in order to give
personal and property rights free rein. He dedidhat he would not act unless he
found the power to do so in the Constitution oaifaw and believed “[t]here is no
undefined residuum of power which [a President] eaercise because it seems to
him to be in the public interest®® In contrast, Roosevelt believed a President was
empowered to act unless the Constitution clearlyelsahim from acting. These
differences did not bode well for their future tedaship.

As President, Taft, did not use government as am@gto relieve the misery of
the masses. He never intervened to settle a Istbée. He relied upon southern
whites to solve the problems African-Americans wexperiencing, and he opposed
women'’s suffrage.

Yet, Taft implemented a number of reforms to makeegnment more efficient.
He persuaded Congress to enact an income taxs marenue, sought reform of the
tariff and the banking systems, tried to exert tgeaontrol than did Roosevelt over
big business in order to improve competition, antersaw an expansion of
conservation of natural resourcés.

1"'Glad,supranote 175, at 381.

78 etter from Marcus Hanna, Senator from Ohio, Uni®thtes Senate, to William
McKinley, President, United States of America (J@% 1900) (on file in the Library of
Congress, Manuscripts Division, Washington, D.Gupted inH. WAYNE MORGAN, WILLIAM
McKINLEY AND His AMERICA 381 (Kent State Univ. Press rev. ed. 2003) (1963).

1%See ERIC RAUCHWAY, MURDERING MCKINLEY: THE MAKING OF THEODORE
ROOSEVELT SAMERICA 14-20 (2003).

1805eeDavVID H. BURTON, WILLIAM HOWARD TAFT: CONFIDENT PEACEMAKER 13 (2004).

1B3\iLLAM HowaRD TAFT, OUR CHIEF MAGISTRATE AND His POWERS 140 (H. Jefferson
Powell ed., Carolina Academic Press 2002) (1916).

182See Paolo E. ColettaWilliam Howard Taft in THE PRESIDENTS A REFERENCE
HISTORY, supranote 2, at 413, 414-17.



504 CLEVELAND STATE LAW REVIEW [Vol. 54:467

In addition to their contrary conceptions of theestdency, the split with
Roosevelt turned on several different issues. fiiise was Taft's failure to keep
Roosevelt’s cabinet intat®® Of Taft's nine cabinet secretaries, seven stuttied
five were corporate lawyers, none was a progres@f@mer, and only three had
served Roosevelt. In a major scandal, a Teddy &eadisloyalist, Gifford Pinchot,
the nation’s chief forester, charged the Interi@ci®tary Richard Ballinger with
improperly disposing of some Alaskan coal field$aft responded to Pinchot's
insubordination (Ballinger was his superior) bynfiy Pinchot'8*

By June 1910, differences over reform widened tivision between Taft and
Roosevelt®® Taft was enacting more reforms in four years tRawsevelt had in
seven. Taft's reforms included more power for Tlageiff Commission, a limit on the
use of labor injunctions, a post-savings bank piueel post, federal budget systems
(including elaborate plans for a balanced budggtamlining the postal office to
put it on a pay as you go basis, and creating thicedd States Court of Commerce.
Congress rejected his budget plans, leaving thdednStates then as the only
important nation in the world without a federal getl

The final break between Taft and Roosevelt occumeti911, when
Attorney General George W. Wickersham filed anteumgt suit against
U.S. Steel. The Taft administration had alreadgdfisuccessful suits
against American Tobacco and Standard Oil, butsthié against U.S.
Steel was different because Roosevelt had pergor@tisented (in 1907)
to the trust’s formation. Therefore, the suit iradlthat [Roosevelt] had
approved an illegal monopoX?

Taft eventually lost the Presidency in a three-wage in 1912. For a President
who believed he only had the powers expressly gteehim by the Constitution,
Taft had a surprising number of accomplishmentheseé included the first tariff
revision since 1897, the placing of conservationaolegal basis, improvement of
railroad regulation, an antitrust crusade, theding of most of the Panama Canal,
adding two new amendments to the Constitution, ldgueg a responsible federal
budget, and peacefully settling several internaiaisputes.

Taft's most bittersweet accomplishment was making appointments to the
Supreme Court—the most ever made by a Presidensingle term. Taft took these
and other judicial appointments quite seriouslye piit a premium on a nominee’s
commitment to protecting private property rightsdamarrowly construing
congressional powers. When Taft offered the chimsticeship to then-Justice
Edward Douglass White, Taft lamented that he wéeriofy White the one job he
coveted the most’ Nine years later, Taft would realize his life'=dm to become

1835eeDAVID H. BURTON, WILLIAM HOWARD TAFT: IN THE PUBLIC SERVICE 59-60 (1986).

1845eePaoLo E. COLETTA, THE PRESIDENCY OFWILLIAM HOWARD TAFT 84-94 (Donald R.
McCoy et al. eds., 1973).
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8&\ark C. CarnesWiliam Howard Taft in “To THE BEST oF My ABILITY” THE
AMERICAN PRESIDENTS supranote 133, at 188, 192-93ge alsdUnited States v. U.S. Steel
Corp., 251 U.S. 417 (1920),0CeTTA, supranote 184, at 159-60.

1873UDITH IcKE ANDERSON WILLIAM HOWARD TAFT: AN INTIMATE HISTORY 191 (1981).



2006] FORGOTTEN PRESIDENTS 505

Chief Justice of the United States after lobbyihg nhext Ohioan elected to the
Presidency, Warren Harding.

XVIIl. WARRENG. HARDING

Warren Harding was the eighth and, to date, theQdsoan elected President.
His opponent in the 1920 Presidential election @a® Governor James Cox, so the
winner was guaranteed to be a man from Ohio. lHgrii the only Senator, besides
Jack Kennedy, to have been elected President lgireotn the Senate during the
20th century.

Harding campaigned as the opposite of Woodrow Wils@/ilson was patrician,
and Harding was not. Wilson was a public intellattand arrogant, and Harding
was neither. Wilson was progressive, and Hardirag wot. Harding won the
election by what was then the largest popular nitgjon American Presidential
history.

Most of what people know about Harding are the dabnthat consumed his
Presidency®® Yet, these do not tell the full story of his siemed Presidency. He
made a number of excellent appointments to hisneatf? including Charles Evans
Hughes as Secretary of State and Herbert Hoov@oasmerce Secretary. But, not
all of his appointments worked out as intendeds &ppointment of his campaign
manager, Henry Daughery, as Attorney General wdisaster that would eventually
damage Harding's legacy.

Harding took Supreme Court appointments no ledgswssly than Taft did. After
securing Harding’s nomination as Chief Justice,t Bafvised Harding on his three
other appointments, including Senator George Slath@éras an Associate Justiég.
Harding also allowed Taft, as Chief Justice, tovje consistent counsel on
appointments that he made both to the Supreme @odrto the lower courts!

Harding ducked the League of Nations controvershyiciv had consumed
Wilson; but he gave qualified support to Unitedt&saentry into the World Coutt?
He supported Hughes'’s plan for international nasérmament?® On the domestic
front, he persuaded Congress to adopt unified &deudget-making?* On a
personal and humane note, he surprised many pedpe he pardoned Eugene

1885ee, e.gRobert K. MurrayWarren G. Hardingin THE PRESIDENTS A REFERENCE
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Debs, the Socialist Party leader who had been soped under the 1917 Espionage
Act for opposing American involvement in World Whar Upon his release from
prison, Debs accepted Harding’s invitation to vingih at the White Hous®®

Harding died shortly after being informed of impewd scandals in his
administration. His death has left unansweredettient of his responsibility for the
scandals that became the first piece of businedsdsuccessor, Calvin Coolidge.

XIX. CALVIN COOLIDGE

Calvin Coolidge may be most famous for his wry sen$ humor and for his
general reticence. In one exchange, a woman gsittext to him at a state dinner
said, “| made a bet today that | could get moranthwo words out of you.” “You
lose,” he respondet?® A biting and memorable remark made about him choma
Dorothy Parker, who said, upon being told Coolidgal died, “How can they
tell?™ 7

For a man of few words, Coolidge tried to do aftatboth Presidential power
and the Constitution. He continued Harding’s pcact of regular press
conferences?® Perhaps his greatest achievement was his handfinge Teapot
Dome scandal he had inherited from HardifigSenate investigations indicated that
oil magnates had bribed the Interior Secretaryegllifall, in order to gain leasing
rights to the government’s Teapot Dome oil resenvéVyoming and the Elk Hills
Reserve in California. Almost immediately uponitakoffice, Coolidge appointed
two individuals as special counsel, one a Demoéee Pomerene, and the other a
Republican named Owen Roberts. His timing was ooable, because the Senate
was on the verge of taking more extreme actione appointees were perfect, for
they had all the professional experience necegsargnduct a responsible, fair, and
thorough investigation. It would also meet Coodidgclear directive to let the chips
fall where they may.

In 1925, Coolidge nominated then-Attorney Generatléh Fiske Stone to the
Supreme Cour?® Coolidge had replaced Daugherty with Stone, whuenhad
known since they were classmates at Amherst CollégeAttorney General, Stone
had won nearly universal respect for restoringgritg to the Justice Department.
Nevertheless, he became the first Court nominepetsonally appear before the
Senate Judiciary Committee to respond to complaietgled against him for
allowing an investigation and prosecution of a Mowt Senator. Stone deftly
answered the questions and was swiftly and ovemihgly confirmed.
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Coolidge’s calm under fire helped him win the Pdesicy in his own right in
1924. In fact, he entered his second term withrgelr majority in Congress than he
had inherited.

In spite of his popularity and his party’s contafl Congress, Coolidge ran into
trouble early in his second term. The Senate t&jebis nomination of Charles
Beecher Warren to become Attorney General (to ocepl8tonef® Warren's
rejection was the first time in the 20th centurgttthe Senate had rejected a cabinet
nominee. Indeed, it was the first time since 1888t Coolidge re-nominated him.
Again, the Senate rejected him. When Coolidgereffedo nominate him a third
time, Warren declined.

Part of the legacy of Coolidge can be found iné¢hermous success of people
who had worked closely with him. Some of thosecegsful individuals include the
following: Hughes and Stone, both of whom would dree Chief Justice; Owen
Roberts, whom Hoover would nominate to the CouiteMPresident Charles Dawes,
who would receive the Nobel Peace Prize for hiftidgaof the Dawes Plan of 1924
that temporarily solved an international crisis tBducing German reparations
payments and stabilizing Germany’s shaky economgovdr, who would become
President; Frank Kellogg, his Secretary of Stateo won a Nobel Peace Prize for
drafting the Kellogg-Briand Act of 1928 that purped to outlaw war “as an
instrument of national policy®? and Hubert Work, Coolidge’s Presidential
Secretary and Interior Secretary, who would becdnesident of the National
Republican Party.

XX. HERBERTHOOVER

Herbert Hoover might be remembered primarily asRhesident on whose watch
the Great Depression occurred and who lost to Firafik Roosevelt in the first of
his four successful runs for the Presidency. Y#pver had a reputation as a
reformer at the time he first ran for the Presigeirc 1928°* He had received
international acclaim for his efforts to relieverfime abroad.

Hoover’s approach to judicial appointments provokedhe praise and a lot of
criticism from members of his own party. When lestfbecame President, he
pledged to not allow senators to dominate the Heleqrocess for partisan or
personal gain. Republican senators were displeaghdhe slight, and many of his
lower court nominations and nearly all his Suprefeurt appointments met
resistance in the Senate. In nominating progresstharles Evans Hughes as Chief
Justice and Benjamin Cardozo as an Associate dudtioover further displeased
conservatives within his party. (Indeed, as Tdfigsmlth failed and he foresaw the
likelihood that Hoover would appoint his successte grew increasingly
despondent.) Hoover also nominated John Park#reofFourth Circuit to the Court.
This became the first Supreme Court nominationcteein the 20th century after
civil rights and labor groups mounted successfuhgaigns against the nomination.
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His subsequent nomination of Owen Roberts wasefss tontroversial but did little
or nothing to heal the rifts within the party.

Hoover’s difficulties with his own party includedshll-fated efforts to thwart the
National depression. His increase in loans thro&gderal Reserve banks and
efforts to stimulate economic expansion with inseghfederal spending—some $19
million on internal improvements—were bold stepsewhcompared to earlier
Presidential responses to economic downturns. ®eme the Reconstruction
Finance Corporation (hereinafter RFC), which hehpdsthrough Congress in 1932,
was a significant attempt to stimulate businessirifysing $2 billion into the
economy?® The RFC funded loans to banks, railroads, agricalt credit
corporations, and land banks.

Hoover compounded problems by continually promissegnomic reversals that
never cam&® and, especially, by ordering federal troops un@eneral Douglas
MacArthur to remove World War | veterans from Wawgjton’s Anacostia Flats
(where they had gathered to ask for early paymeftsonuses due to therfff.
Hoover lost further public support with his tougbesponse to the 1932 Bonus
March?®” If this were not enough, he offered no meaningiitiatives to deal with
outbreaks of military hostilities abroad.

Hoover's lasting mark on the Presidency may be wietdid after he was
trounced by Roosevelt in the 1932 Presidentialtielec After the defeat, Hoover
began a 31-year post-Presidential caf®erHe preached both conservation and
philanthropy. In the late 1940’s, he served asi@ent Truman’s request on a fact-
finding international relief trip and then as Clmén of the Commission on
Organization of the Executive Branch of the Govezntn Many of his
recommendations on saving money were adopted. helieet! a similar commission
under President Eisenhower. One example of hisangul status was the renaming
of the Boulder Dam, which was begun during his adstiation, as the Hoover Dam
in 1947.

XXI. CONCLUSION

There is, of course, a good deal more that couldsdid about each of the
Presidents | have discussed and their respectipadtron constitutional practices.
My hope is that, at the very least, | have beep #blllustrate how some Presidents
made a constitutional difference, even Presidertsmvwe dismiss as failures or
worse. The forgotten Presidents made decisionts thee shaped constitutional
practices pertaining to Presidential successioec@tive privilege, the Supreme
Court’s direction and composition, the regulatidrienleral territories, the conditions
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for statehood, the scope of the House’s impeachengthbrity, censure, the size and
responsibility of the national government, and Haance of power between the
President and the Congress on appointments, teasied other international

agreements. The Constitution does not merely dementhe Court, the “great”

Presidents, or the Supreme Court for its conswaand implementation; it depends,
at the very least, on the contributions of all of ¢eaders, including the forgotten
Presidents.



