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|. INTRODUCTION

Punishment supplies liberals with an especiallyactable problem—justifying
an institution which has as one of its main funasighe infliction of suffering or
“hard treatment® on people. If one of the foundational norms bétalism is the
duty to treat citizens with equal respect, thenighument is a paradigmatically
illiberal institution, because it is based on tdea that others can be treated in
ways that would otherwise be instances of extreisrespect or even cruelty. Itis
of course possible to simply define criminals assthwho are outside the bounds
of respect, or maintain that punishment is an tunsbin justified on utilitarian
grounds, so that violating the dignity of some éx@ssary for the preservation of
the dignity of many others. These two solutionsadey the problem that
punishment presents for liberals, rather than addie squarely. They both
abandon the idea that all individuals are worthyregpect and cannot be used
merely as means for the benefit of others. Therdibprinciple of equal respect is
a radical one; even committing a crime, howeverihla, does not give a license
for the state to behave cruelly toward the offendBut phrasing the principle of

"M.A., Ph.D., University of Chicago (Philosophy),®0 J.D., Yale Law School, 2007
(expected). Thanks to Martha Nussbaum, Charlesnda, and Dan Markel for
conversations on this topic, to Marlynn Wei for gireading and editing assistance, and to
the members of the University of Chicago Politi€akeory Workshop for comments. This
article was written and accepted for publicatioiopto the appearance of Dan Kahan's
article, What's Really Wrong with Shaming SanctioBd Tex. L. Rev. 2075 (2006).
Despite what the title of his article could be take imply, Kahan does not repudiate
shaming sanctions so much as he despairs of thigicpl feasibility. Since my own article
only indirectly approaches the question of whetbleaming punishments are politically
feasible and instead focuses on the debate ovethehshaming sanctions are “dignity
denying,” my criticisms (and praise) of Kahan's posal still stand and apply, Kahan’s
supposed recantation notwithstanding. For an krgetiscussion of the latest twist in
Kahan's position, with which | am in considerabjenpathy, see Dan Markalyrong Turns
on the Road to Alternative Sanctions: Reflectiongte Future of Shaming Punishments
and Restorative Justic85 Tex. L. Rev. (forthcoming 2007).

1Joel FeinbergThe Expressive Function of Punishmet@ MonisT 397,397 (1965)
(including “hard treatment” in his influential deffion of punishment).
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equal respect this way makes the paradox of purEshmppear insoluble: How
can society deliberately inflict pain and sufferiog citizens who commit crimes
and still claim that it is treating them with respg Thus, punishment is an
institution that is fundamentally at odds with ooé liberalism’s most basic
commitmentg.

Recently, there has been considerable debate @beutthics of “shaming”
punishments for criminal behavidr.This Essay argues that the two sides of the
shaming-punishments debate have failed squaretpiéront the dilemma in the
previous paragraph. As a result, the debate hars less than fruitful in helping to
find an accommodation between liberalism and pumésft, if such an
accommodation is possible.

Although there is some disagreement about whethemig punishments are
properly named, most scholars agree that shamingsipments involve the
deliberate public humiliation of the offenderOne typical example is having the
offender wear a T-shirt or sign declaring his csnwhile standing outside of a
courthouse or some other public building. Anothgample is for an offender
convicted of drunk driving to put special licendates or bumper stickers on his
car® Those who defend shaming punishments see thefficient ways to punish
the offender, because they adequately expresst#éte’sscondemnation of the
crime at a much lower cost than imprisonment. epts of shaming

2For other closely related statements of this parasee Danielle S. AllerDemocratic
Dis-ease: Of Anger and the Troubling Nature of Bamentin THE PASSIONS oFLAW 191
(Susan M. Bandes ed., 1999); Stanley C. Brub&kan, Liberals Punish?82 Av. PoL. Sci.
Rev. 821 (1988); John KekeS§ruelty and Liberalism106 EHics 834 (1996); A/ISHAI
MARGALIT, THE DECENTSOCIETY 262-70 (1996); Warren Quinithe Right to Threaten and
the Right to Punishl4 R4iL. & PuB. AFF. 327 (1985).

3The volume of literature is now quite expansiv&eeDan M. Kahan,Punishment
Incommensurabilityl BuFr. CRimM. L. Rev. 691 (1998); Dan M. Kahargocial Influence,
Social Meaning, and Deterrenc@3 VA. L. Rev. 349 (1997); Dan M. Kaharfocial
Meaning and the Economic Analysis of Crin2@ J. [EGAL Stup. 609 (1998); Dan M.
Kahan,What Do Alternative Sanctions Mear63 U. Gii. L. Rev. 591 (1996) [hereinafter
Kahan,Alternative Sanctiorjs see alsoVIARTHA C. NussBAUM, HIDING FROM HUMANITY
(2004); Stephen A. Garvean Shaming Punishments Educaté® U. Gii. L. Rev. 733
(1998); Dan MarkelAre Shaming Punishments Beautifully Retributive&riButivism and
the Implications for the Alternative Sanctions Deh&4 VanD. L. Rev. 2157 (2001); Toni
M. MassaroShame, Culture, and American Criminal LL&8® McH. L. Rev. 1880 (1991)
[hereinafter MassaroCriminal Law; Toni M. Massaro, The Meanings of Shame:
Implications for Legal Reform3 PsycHoL PuB. PoL'y & L. 645 (1997) [hereinafter
Massaro)mplicationg.

“Judge Richard Posner, following Lawrence Lessiginkth they are actually
“humiliation punishments.” Richard A. PosneéBpcial Norms, Social Meaning, and
Economic Analysis of Law: A CommeRT J. [EGAL Stup. 553, 557 (1998). Dan Kahan, a
defender of shaming penalties, says that they reayeltter termed “degradation penalties.”
Kahan Alternative Sanctionssupra note 3, at 636. | will not go into the (possible)
distinction between punishments that induce guild ¢hose that induce shame—but my
inclination is to say that too much can be madihisfdistinction.

SFor more examples, see Garveypra note 3; KahanAlternative Sanctionssupra
note 3.
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punishments argue that shaming is a uniquely dhief to do, especially when
the shaming is endorsed by the state as its mairirgpunishing.

The problem with each side of the debate is nat the position is wrong or
flawed, but that it is not completely thought thgbu The proponents of shaming
punishments are correct in noting that society khaant to condemn crime, but
they fail to address what normative boundariesetiaee that constrain how society
expresses its disapproval. They are far too coreplain accepting what is
conventionally understood to express condemnatiand they ignore the
possibility that what the public perceives as nsagsto condemn a crime might
not be consistent with the respect we owe to ormhan as human beings. By
contrast, the opponents of shaming punishmentsrighe to stress that some
punishments may be humiliating to criminals anddf@e should not be adopted
by a liberal society. At the same time, their angat may not be pitched at the
appropriate level of generality; nearly all typek punishment involve some
humiliation, and thus, the objections they advaagainst shaming penalties in
particular are better directed at a much broadesscbf criminal sanctions. In any
case, it is hard in the abstract to say why a wdethaming is necessarily more
humiliating than six months in prison.

This Essay critiques the shaming punishments delpatein the interest of
defending one side or the other, but to make mepdicit the paradox with which
this Essay began. This Essay also advances thgogab that a consistent
liberalism, one that demands that all citizensdspected equally, is incompatible
with any punishment that requires the inflictionhafrd treatment (treatment which
inflicts pain or suffering) or humiliation on théfender. It is important to bracket
the practical consequences of this proposal. Perttavas proposals like this one
that made Nietzsche worry about the progressiviesioig of societies to the point
where they one day become too timid to pufisdietzsche’s worry is more of a
practical consideration than a normative one, akdrt as such, it has some force.
For the most part, however, this Essay puts asidetipal considerations. This
may mean that however normatively attractive thctupe of a liberal society, it
may be a society that is not immediately realizableasily sustainable once it has
been achieved. Nevertheless, it is one of therlagwf political theory to sketch
out the utopias we aspire to, even if we do notkhow to achieve them or how
to sustain them. At the very least, these utopipirations clarify our normative
commitments and where they may lead us if we takentseriously. By doing
this, they may also lessen our temptation to makey eand unjustifiable
accommodations to maintain the status quo.

Il. SHAME AND THE EXPRESSIVEFUNCTION OFPUNISHMENT

The rise in advocacy of shaming punishments hag g@md in hand with an
increased interest in the “expressive” dimensionhef law’ The law does not
exist merely to allocate benefits and burdens;Isb &ays things through its

®FRIEDRICH NIETZSCHE, BEYOND GOOD AND EviL 112-14 (trans. Walter Kaufmann,
Random House 1966) (1886).

"For a good general theory of expressivism in |lae, Elizabeth S. Anderson & Richard
H. Pildes,Expressive Theories of Law: A General Restatenfet@ U. RA. L. Rev. 1503
(2000).
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actions. Consider what the law says when it plaoegain ethnic or racial
classifications on the census form instead of tverst or when it uses a particular
racial categorization rather than anothehe expressive dimension of the law
gains a special salience when it comes to crimilaaé and punishment.
Punishments are a way of telling the criminal tatiety does not approve of his
actions. It is not as if society punishes by aiftig suffering and then stating in
words that it does not approve of the offendersdiet. Rather, the punishment
is the expression of condemnation: Society gives lantsh punishments for
serious crimes because it wants to condemn thasegrn no uncertain terms.
This is to say that, conventionally, hard treatmiensociety’s way of expressing
disapproval of criminal acts. Words alone are goovd enough; the walls of a
prison are. But the conventional linkage of irtfiig suffering and expressing
condemnation should be a source of worry for litsetaecause it suggests that the
only way society can adequately express its disa@biof behavior is by inflicting
cruelty upon some citizens. The dilemma for theral is that the liberal should
want to, as much as possible, secure the condemgrgitoension of punishment
without the hard treatment aspect. However, tlissdnot seem possible given
current social meanings, which seem to automajiadkociate condemnation of
criminal acts with the infliction of suffering orffenders. It appears that it is not
possible to condemn without inflicting cruelty hetsame time.

Shaming punishments are best interpreted as respomshis dilemma. On the
one hand, shaming punishments express condemrudttbe offender. By having
the offender publicly display his criminal statumnd by allowing citizens to
directly criticize and cast shame upon him, socedpds a clear message that it
strongly disapproves of the offender’s conduct. tlmother hand, shaming does
not involve the deliberate infliction of physicauffering on the offender.
Compared to imprisonment, shaming punishmentscinfthuch less physical
cruelty. Indeed, they replace damage to one’sipalymtegrity with mere damage
to one’s status or reputation. Shaming punishmargsa paradigmatically liberal
effort to replace the hard treatment aspect of gument with something else that
expresses society’s condemnation of the criminamathout the pain associated
with imprisonment. More generally, shaming punighis replace a concrete
physical harm with a largely symbolic or expressome, which is something
liberals should see as desirable. Furthermorensitapunishments fulfill all of
the traditional rationales for punishment—deteregncrehabilitation, and
retribution. Importantly, this shows that it isgsible to advance the traditional
goals of punishment with sanctions that do not imv@hysical cruelty. Even if
liberals go on to reject shaming punishments, &y ghould, they nonetheless
should acknowledge the ways in which shaming agtres a genuinely liberal
reform.

The advantage of separating expression from haatnrent is retaining the
benefits of condemning an offense without the ptalsipain that is usually
necessary to condemn. However, because of theentiomal linkage between
punishment and hard treatment, it will always bifiadilt to reform the nature of
punishments to be purely expressive. Society negyminishments that do not

8See Cass R. Sunsteidn the Expressive Function of Lat44 U. R. L. Rev. 2021
(2000) and AcoB T. LEVY, THE MULTICULTURALISM OF FEAR (2000) for similar examples.



2006] SHAME AND THE MEANINGS OF PUNISHMENT 613

inflict physical suffering as not sufficiently exgssing its condemnation. This
concept was demonstrated in the 1970s when a pabpgsRandy Barnettfailed

to win many followers. Barnett suggested a repta® of conventional forms of
punishment, such as imprisonment, with a systenestftution. Barnett proposed
that punishments, like imprisonment, should beaegpd with an elaborate system
of fines, whereby offenders would pay for the daenagd harm caused by their
crimes. Almost immediately, the critical reply carack: Restitution sends the
wrong message; it does not condemn with enougimgitre because it suggests
that one can simply buy his way out of punishmemt. other words, Barnett's
critics maintained that crimes cannot be set rightpaying cash to the victiff.
Even if the offender were to pay punitive financtldmages (more than what
would compensate the victim for the damage don@new is perceived as the
wrong medium for punishment: Punishment is not g¢hing you can buy your
way out of, as if you could simply purchase a lg®bto commit a crime. As Dan
Kahan writes, to replace a system of hard treatmatfit a system of fines is to
send a message that “the offenders’ conduct is gbgiriced rather than
sanctioned** Barnett's proposal does not work, not because iinportant that
punishments necessarily inflict physical sufferibgt because punishments should
successfully express society’s denunciation ofofffiense. It is not that restitution
sendsno message, but it sends the wrong message—one dbuation rather
than condemnation. What society accepts as expgessndemnation serves as a
limit on the types of punishment that are acceptabid on what is considered
sufficient denunciation of a criné. This is ultimately why Barnett's proposal
failed.

Barnett's proposal, even though it failed in itgpmssive aspect, nonetheless
sheds light on what is most desirable for liberal®en it comes to punishment:
Liberals prefer sanctions that have adequate esipeepower (that is, they serve
to express society’s condemnation of the crimire) But which cause the least
suffering to the criminals. Shaming punishments most charitably viewed in
this progressive light. Shaming punishments, astnfimmously proposed and
defended by Dan Kahan, were introduced as suitalistitutes for crimes that
would normally receive short prison termsThe dilemma, as Kahan frames it, is
to find punishments that will have the same expvesgower as a prison sentence
but cause less suffering and cost less money thmmisonment? Replacing
imprisonment with fines would certainly be costeetive and, depending on the

9Randy E. BarnettRestitution:A New Paradigm of Criminal Justic87 ErHics 279
(2977).

05ee, e.g.Franklin G. Miller, Restitution and Punishment: A Reply to Barnég
ETHics 358 (1978); Roger PilorGriminal Remedies: Restitution, Punishment, or Bp8&
ETHICS 348 (1978).

HKahan, Alternative Sanctionsupranote 3, at 621.

12Seeid. at 594 (“[S]ocial meaning objectively constraing tholitical acceptability of
alternative sanctions.”).

Bseeid.

HSee idat 593-94.
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actual amount of the fine, might cause less acuffering than prisoff. But as
demonstrated above, restitution fails miserablyn@léhe expressive dimension,
conveying the message that crime is merely cogthabior rather than something
that society unequivocally condemns. By contrast,system of corporal
punishment might achieve great success on the gsipeedimension by showing
criminals that society will inflict physical evilsn those who violate the law. Still,
especially for those who commit relatively minoiinoes, corporal punishment
seems too extreme, causing a great deal of suffevirile challenging intuitions
about how a liberal society should treat its ciike For Kahan and others,
shaming punishments represent the perfect middiengr between imprisonment
and other costly punishments that cause disprapate suffering, and those
sanctions that ineffectively condemn criminal bebalf By subjecting an
offender to public humiliation, society expresdee this offense is intolerable, and
at the same time, society keeps the offender fiwendiegradation that he might
experience in prison.

Thus far, this Essay has treated shaming punistsresta response to the
dilemma of finding a punishment that both suffices express society’s
condemnation and that does not cause much in thefyahysical suffering. This
makes it possible to view shaming punishments gtantially humanitarian
reform and part of the liberal project of replaciplgysically cruel punishments
with those that are largely symbolic and expressivet traditional justifications
of punishment have largely neglected the expressispect of punishment,
focusing on hard treatment as the aspect of pur@shthat needs to be justified.
Thus, it has been argued that, to deter others frommitting similar crimes,
society needs to impose physical suffering on tffender. Or, as retributive
theorists have claimed, physical suffering is nsagsto “pay back” the offender
for what he has done to his victim. Finally, thas€favor of rehabilitation see
physical suffering as a means of communicatinghéodffender that what he has
done is wrong and helping him change his ways. s&Hheaditional justifications
raise the question of whether shaming punishmearigio what hard treatment has
done, because placing such weight on expressionrisiayabandoning the other
goals of deterrence, retribution, and reform. €fame, expression may lper se
suspect, because it achieves none of these thluptisg instead for simply sending
a message of condemnatidn. And then one might argue that none of the
traditional goals of punishment are worthwhile ompatible with treating others
with equal respect.

Condemnation thus emerges as the only worthy goplnishment, and it is
clear that purely expressive punishments potept@uld do this. This appraisal
of the usual justifications of punishment is faidpse to the truth. Still, it would
give added strength for the case of shaming pureskerif they did the work that
hard treatment is supposed to do. This would makmssible to accept the

15seeMatthew D. AdlerExpressive Theories of Law: A Skeptical Overyib48 U. R.
L. Rev. 1363, 1415-21 (2000) (noting the distinction bedw punishments which are hard
treatments and punishments which merely expre®$)course, this does not rule out hard
treatments beinglsoexpressive.

18 ahan,Alternative Sanctionsupranote 3, at 594.

1"SeeH.L.A. HART, PUNISHMENT AND RESPONSIBILITY (1968).
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traditional justifications for punishment, while thie same time getting rid of the
idea that hard treatment is the only type of pumisht that can do the things that
punishment is called upon to do. Accepting expogsas a goal of punishment is,
thus, unnecessary to favor the replacement of theadment with pure expression.

Purely expressive punishments can at least, irciptan serve deterrent and
retributive aims. Of course, both of these justifions involve extremely murky
empirical territory. Do imprisonment and otherrfr of hard treatment really
deter? Can hard treatment rehabilitate? As aapt&mary note, it is important to
comment briefly about the empirical aspect of thjeséfications. Although brief,
the following comments show how shaming serves bd#terrent and
rehabilitative functions. On deterrence, it isatlghat hard treatment is not
necessary to deter. In fact, for most of thosedirgn this Essay, fear of
imprisonment does not deter: It is more likely fear of society’s disapproval, or
the fear of not living up to one’s own ideals, thateps one from committing
crimes?® Insofar as this point is correct, it shows howraing will deter, because
shaming relies precisely on social disapproval amd publicizing one’s
wrongdoing. Shaming enacts directly that whichedetmost people—social
disapproval—while imprisonment or hard treatmeniydndirectly achieves this
end. Imprisonment and hard treatment are convealtio interpreted as
expressing society’s disapproval of the offendedaduct. On rehabilitation, the
idea that hard treatment might prompt the offeiddezhange his ways has always
been somewhat mysterious: Why hard treatment, rétth@ a college education or
religious instruction? Shaming has at least amakqgti not a better, claim to
reforming the offender’s motives: The offender ig i, public, made to recognize
that his crime invites social stigma, and left teetl on what this means. There is
no guarantee that he will not get the wrong message instead become
embittered at the state and society; still, ther@mo guarantee that this will not
happen with hard treatment. Shaming can at ldastprinciple, deter and
rehabilitate in the loose sense, where rehabditatheans prompting the offender
to reflect and reform.

Moreover, shaming may be preferred as more humgameejsely because it
communicates a message of societal disapprovdiewffender, rather than just
threatening him with sanctions. Hard treatmentpsjnspeaks the language of
pain (or in Hegel's words, treats people like dog#)ereas shaming is a bit more
complex. Shaming communicates society’s disapprofvthe offender’'s conduct
and does not simply attempt to condition the ofartay physically hurting him.

Retribution is a slightly tougher case, for it ntigkeem that retribution is
simply a matter of trading pain for pain and nobhatter of sending a message to
the offender. In essence, retribution says: THender has done me wrong and
caused me suffering, and in turn, he deservesfterstuimself. In theory, then,
retributive punishment could be done completelyphivate, because all that
matters is striking the right balance between tifiender and his victim, which has
been upset So the question of where public expression ofetp's disapproval

18See SANFORD H. KADISH & STEPHEN J. SHULHOFER, CRIMINAL LAW AND ITS
PROCESSESL22-25 (2001).

19See Markel, supra note 3 (defending a theory that has this resuloms of its
implications).
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fits into the retributive theory is a pressing orRRetributive theorists have always
had some difficulty in identifying what exactlybeing balanced—that is, what the
offender has taken unfairly and what needs to bentafrom him in turn.
Retributive theorists also have trouble explainthg concern about balancing
things in the first place. According to one recent influential theory, when the
criminal breaks the law, he has taken a greatertiibthan other citizens, and
therefore, he should pay by having his liberty takavay from hint® This theory
is implausible because it is a mistake to say thatwrongdoer gains a greater
liberty, as if the liberty to commit wrongs is astted liberty and as if the criminal
gains anunfair advantage by having this liberty. In other worttgs theory of
retribution balances something insignificant, beeathe liberty the criminal has is
one that most citizens do not see as a gbotlhus, along more traditional lines,
the criminal is owed the infliction of pain for thpain he has caused his victim.
However, the problem with this theory is that iuisclear what interest there is in
balancing the amount of pain in the universe—whtdrest there is to make sure
that every pain caused is repaid by an equal tidhicof pain. Even ignoring the
problem of making the pain commensurate betweeninviand offender,
“suffering—abstracted from all else—should not beahie anyone cares abodt.”
What good is achieved by creating a greater amousuffering in the universe?
It is unhelpful to say that exchanging pain forrpiai something “intuitive.”

Rather than abandon retribution as a plausibleryhed punishment, some,
most notably Jean Hampton, have asked what criméganishmentexpressin
order to see what needs balandhdiccording to this view, what crime expresses
is a diminishment of the status of the victimsita way of saying to the victim that
he does not matter and that he is someone to whrible things can be dorié.
What punishment represents, Hampton's theory gses,forceful denial of the
message that the criminal has sent: The statgjiisgsthat it sides with the victim
and the correct understanding of the victim’s watthn other words, crime and
punishment are parts in a dialogue, and what theimal affirms by his crime
(that the victim is worth less than he is) thees@énies by its punishmefit. This
version of retribution, unlike the implausible \ers that treats retribution as
trading pain for pain, can be satisfied by punishtmehat do not involve hard
treatment. If the important goal is to ensure tii&t criminal’s message is not
taken seriously, an effective public denunciatibémis act, as occurs in a shaming
penalty, can do the job just as well as imprisonimdBy publicly humiliating the
offender, society expresses its firm belief that dffender is in the wrong and that
his victim was unjustly slandered by the crime.isTlassay addresses Hampton’s

205ee, e.gHerbert MorrisPersons and Punishmer®2 MoNIST 475 (1968).

Zgee Jean HamptonCorrecting Harms Versus Righting Wrongs: The Goél o
Retribution,39 UCLA L. Rev. 1659, 1681 (1992) (making this reply most fordgju

2Kahan,Alternative Sanctionsupranote 3, at 649 (1996).
23eeHampton supranote 21.

*4d. at 1679.

*Id. at 1686.

2yd.
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theory in greater detail below. The immediate p@rthat in order to satisfy the

constraints of one plausible theory of retribugpwaishments, it is not necessary to
endorse hard treatment. It is enough to show,draeatic way, that society does
not approve of the criminal and his behavior bynsing him. This trades a true

meaning for a false meaning, instead of one paimafother. It is not necessary to
add hard treatment to the humiliation that the raffr already suffers by being

shamed.

Therefore, it can plausibly be asserted that shgmpimishments, even though
they do not involve hard treatment and instead lirevodirect societal
condemnation of the offender, fulfill the tradit@npurposes of punishment. By
expressing its disapproval of the offender by miplihumiliating him, society
tries to deter others from doing the same thingefdence), make the offender
understand his wrongdoing (reform), or negate thessage conveyed by the
criminal’'s wrongdoing with an emphatic denunciatioof that message
(retribution). If this is correct, the defendefsshaming penalties have shown that
hard treatment is not necessary for justified pumisnt of some crimes.
Capturing the expressive element of punishmentowitthe hard treatment aspect
is all the better for liberals who seek to avoichecessary physical cruelty. By
replacing punishments that inflict physical suffigrion the offender with those
that merely do damage to the offender’s reputatismdefenders of shaming make
a plausible claim that shaming is a liberal projettreform. They show how,
within existing social meanings, society can redphgsical suffering, fulfill the
traditional goals of punishment, and maintain a sage of condemnation by
adopting an alternative to imprisonment. Whethabmacing shaming penalties
goes far enough in this reform effort is the subggdPart IIl.

[ll. SHAMING AND DIGNITY

As discussed in Part Il, the defense of shaminglties can be most charitably
interpreted as a response to a dilemma; namely, t@m society express its
condemnation of criminal acts without at the sameetcausing the offender to
suffer unnecessarily? The key to answering thigstijon is detaching the
expressive element of punishment from the hardtrtreat aspect: So long as
punishments successfully express society’s disappf crime, it is immaterial
whether punishmentlso cause the offender to suffer. It is enough faniedy to
communicate its condemnation. Shaming punishmsuely an answer to this
dilemma, because they offer a punishment that isimally expressive and yet is
not objectionably harsh or degrading. Howevertiasihave faulted shaming
punishments on the grounds that such punishmargsharsh and degrading.
Indeed, critics argue they are unnecessarily camel vicious and express not
merely attitudes of condemnation, but attitudes bfimiliation and
dehumanization. Shaming penalties represent #ie'stassault on the dignity of
the offender. Moreover, critics allege that shampenalties involve the state
asking citizens to take part in the act of degriadaby encouraging them to
publicly mock and shame the offender. That is,mEhg penalties threaten not
only to degrade the offender, but, by enlisting theblic as a party to the
punishment, threaten to bring out the worst in hoitgeby encouraging the public
to vent its feelings of hatred and vindictivenesgeally onto the offender.
Shaming penalties manifest an objective disresfoecthe offender by shaming
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him, and they incite subjective attitudes of disrespectthia public by making
individual citizens instruments of the offenderisgshment.

Yet Dan Kahan, in his defense of shaming penaltegues that critics of
shaming penalties are in a bind; it is the critieffort to escape this bind that
drives the analysis in this P&ft. On one hand, Kahan claims that critics of
shaming penalties have “a massive baseline probleecause shaming penalties
are usually substitutes for imprisonment, and isgriment is at least as bad, if not
worse, than shamird§. Critics fall into Kahan's trap when they eithespécitly or
implicitly accept imprisonment as their baseltheCritics do not argue, as they
should, that shaming and imprisonment are both &y punishments indeed,
though perhaps not bad in exactly the same way) ewasidering the ideal forms
of both punishments. On the other hand, Kahanerw# that any plausible
alternative to shaming lacks the appropriate comdgany force®® Fines and
community service, although they cause the offemagsnvenience and possibly
suffering, do not adequately express society'spgisaval of the crime, even if
they cause the same amount of inconvenience afferisgf that imprisonment or
shaming caus€$. Kahan is right about this. But Kahan's criticave not
aggressively argued that what counts as expregsadelquate in the status quo has
no normative force for liberals. The correct solntto Kahan's dilemma is not to
endorse other forms of punishment that have thee sdignity-violating problems
as shaming, but to challenge the societal assumptiat only dignity-violating
sanctions will have the appropriate condemnatorighte Getting the right angle
on the shaming punishment debate means seeingthtbarguments against
shaming penalties apply to nearly all forms of ganient for criminal offenders.
Therefore, the need is not for another supposedbyenacceptable form of
humiliating punishment, but for a critical attack dhe conventional social
understanding that the only adequate condemnatiorerfmes is to treat people
with less than equal respect.

To begin to examine the critics’ attack on shampenalties, it is first
necessary to confront a skeptical challenge thie ashether liberalism has the
resources to identify shaming's particular offeragminst dignity”> Imagine a
form of liberalism that protects people’s dignity giving them only a negative
freedom, that is, a freedom from interference by state and others. To have
dignity, at least in the political context, is te Iree to exercise one’s capacity for
rational choice® According to this understanding of liberalismer is no
question that being imprisoned infringes on oneignitly, even if that

Z’Kahan,Alternative Sanctions, suprite 3, at 644-45,
2d. at 644, 646.

#Id. at 646.

*d. at 592.

¥id. at 626-27.

32SeeJames Q. Whitmari/hat Is Wrong with Inflicting Shame Sanction$@7 YALE
L.J. 1055, 1092 (1998). Whitman may be operatimgden a similar philosophy.

%3See Sarah BussAppearing Respectful: The Moral Significance of Mens 109
ETHICS 804 (1999).
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infringement might somehow be justified. Imprisamhis a serious curtailment
of one’s negative freedom, insofar as it drastycédilinits one’s choices. But
considering shaming penalties within this pictufdilzeralism, it is harder to see
exactly where one’s dignity is violated. Suppdsattas a punishment, you were
forced to wear a T-shirt declaring your crime fowaek. During that week you
could live your life as you normally live it—go twork, spend time with your
family, play golf—with the only caveat that you muwgear this shirt. Here, the
restriction on one’s choices is rather minimal (yaunnot wear the shirt you want
to wear for one week) and does not rise to the dawed of choice-curtailment as
imprisonment. If liberalism is construed as bahevthat one’s dignity is in one’s
negative freedom, then shaming penalties, at ldaste that do not involve
physical confinement of any sort, are at best sliggomages to one’s dignity.
Given that the offender being shamed has virtudilty same negative freedom he
had before the punishment, at least according toeswersions of liberalism,
shaming is dignity-preserving while imprisonment @ignity-diminishing.
Furthermore, some shaming penalties, such as haeis name and offense
publicized in the newspaper or on television, angrely unobjectionable under
this type of liberalism. No deprivation of libenyeans no diminishment of one’s
dignity. Accepting this liberalism, the choice slfaming punishments, provided
they express the appropriate condemnation, is sy @ze.

The fact that shaming is almost invisible on sormpants of liberalism should
not lead to the conclusion that shaming is compatikith being treated in a
dignified manner. Rather, it should lead to digpeg with a minimal, negative-
liberty brand of liberalism in favor of somethingore robust—a liberalism that
sees the infliction of cruelty not just in manifesbns of physical cruelty, such as
impairments of freedom, but also &xpressivecruelty. The shortcoming of
negative-liberty liberalism is that it merely foesson what the law can concretely
do to limit one’s freedom from interference andgkets the importance of what the
law expresses about the worth of citizens. As Is&ass remarked in a related
context, even if the state allows every citizerexercise “his capacity for rational
choice,” the state could still disrespect citizéyshurting their feelings, offending
their dignity, or treating them “discourteouslycimsiderately, impolitely®* The
state not only has an obligation to distribute iégmand burdens fairly; it must do
S0 in a way that expresses respect for its citize@ensider the census example
mentioned briefly at the start of Part I. Althoughcensus may be necessary in
order to secure a just distribution of politicaldaeconomic goods, and in that
respect, for securing the dignified treatment ¢izens, the state still may fail to
express the appropriate respect for some of itzai if, for example, it replaced a
racial classification with a racially derogatoryitaph®*® The way in which the
state potentially falls short of showing dignity Isst on negative-liberty
liberalism, because all that matters is what tlaesactually does, not in what
manner the state does it. But there are many waysich the state fails to treat
citizens respectfully that do not involve concreééprivations of liberty or political
or economic goods. Moreover, being expressivedpeetful is not merely a good

%1d. Buss applies her remark to what citizens can don® another. But | think it
applies with equal (or greater) force to what ttaescan do to citizens.

*Levy, supranote 8, at 19-39 (using this example to greatéffe
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that is instrumental to protections against physicauelty, as some have
suggested The right expression is an intrinsic good in thas important for the

state in its own right, not merely because an esgio@ of disrespect against
certain members of a society may lead others taiplly attack or otherwise
discriminate against them.

Understanding how the liberal state offends thenitligof its citizens in this
way is vital for seeing how shaming penalties, eagsl than imprisonment,
represent an assault on the dignity of criminakwoders. Shaming punishments
may be objectionable because they are expressorabl, even if they are less
physically cruel than imprisonment. Yet definingetway that something is
expressively cruel is tricky, because it is hardpiok out assaults on people’s
dignity; it is harder than, for example, pickingtabhe obvious injuries to their
bodies or economic welfare. What most critics lidreing punishments agree on
is that shaming punishments convey a particularbng form of contempt for the
offender, by treating him as occupying a lowerusgahan other citizens. Shaming
is no minor injury to the offender’s self-esteémThus, Toni Massaro writes that
shaming penalties imply that “offenders subjectedhese penalties are less than
human others who deserve our contempt,” noting tehting on the status-
degrading aspect of shame emphasizes “the castedsaf punishment,” which
is “jarring in a political order that makes equali cultural baseline® In a
similar vein, Martha Nussbaum argues that, “in shgnpeople as deviant, the
shamers set themselves up as a ‘normal’ class ahevehamed, and thus divide
society into ranks and hierarchi€8.” Nussbaum also notes that, because the
shaming is enforced by the state, the hierarchyédet shamer and shamed is a
matter of political reality, something intolerabtea society “built upon ideas of
human dignity and equality® Finally, Dan Markel postulates that shame creates
distinctions in status, which is inconsistent vatfiberalism that believes “the law
does not give effect to different social statusésThe basic claim of all of these
critics is that shaming punishments, even thougly thay not deprive the offender
of any concrete, tangible good, can still deprilie bffender of his status as a
person among equals. By endorsing the public hatiaih of an offender, the
state sends a clear message that the offenderleas than equal dignity than all
other citizens, precisely because he can be panadpdblic for his offense and
made open to the ridicule of others. As Richardgneo summarizes, shaming
punishments treat criminals as “children or anifhhlg “making them parade in

%9d. Levy seems to go in this direction.

S7Cf. MARGALIT, supranote 2, at 9-2{on the objective status of humiliation).
%8\assaro)mplications supranote 3, at 699.

%Nusseaum, supranote 3, at 231.

“d. at 232.

“IMarkel, supranote 3, at 2224.
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public in dunce caps (‘distinctive clothing’ as Kah delicately puts it)” and
“introduce into the government” a “kind of we-theaynking.”*?

This makes shaming punishments unique: After hlythave a public aspect
that imprisonment does not. There is a clear diffee between the condemnation
expressed when someone is forced to announce ihig @n public by wearing
“distinctive clothing” and the condemnation expezssvhen someone is confined
to a prison far away from the crowd. Nussbaumieitlyl conveys this when she
writes that “there is no reason to think that thele institution of imprisonment is
incompatible with basic human dignity and respéttThat is, even though prison
conditions may be less than ideal, they can at lBmgmproved; on the other hand,
there is nothing that will make shaming punishmdets humiliating short of
abandoning them altogether. Imprisonment, by cshtrés not intrinsically
humiliating, for “the freedom for a period of tintwes not express the view that
this person is not fully humart*” Massaro contends that shaming is worse than
imprisonment, precisely because shaming sends #wsage that criminals are
“less than human others who deserve our contefapiihally, though he does not
explicitty mention imprisonment, James Whitman sses that we should “limit
the business of inflicting criminal sanctions tominal justice professionals®
The comparison with imprisonment clarifies the icisim made by those who
oppose shaming penalties. Shaming penalties afdicpin a way that
imprisonment is not. Shaming penalties encouradmary people to take part in
a ritual of degradation, as compared to imprisortmamere “criminal justice
professionals” oversee the prisoners. There isefiiimy uniquely worrisome
about making a public show of punishment as in shgnituals, because it
demonstrates that the person being shamed is nbé toonsidered an equal, a
message which the state apparently endorses #rmdlfwants to convey to the
masses. At least in prison, an inmate retains asare of dignity, as he can serve
his term in relative obscurity.

Yet, in stressing how shaming can degrade the sstatuhe offender, even
though it might not cause his physical harm, sonmgice imagine that
imprisonment is the preferred method of punishmdniprisonment, after all, is
the conventional alternative to shaming, and itespp to alleviate the expressive
risks of humiliation embodied by shaming. This edefe of imprisonment is
worrisome for two reasons. First, it is dangerdmscompare one method of
punishment with another, rather than examining e@®h in isolation and on its
own terms. As Albert Von Hirsch wrote, “a penalasere needs to be justified in

“?Posnersupranote 4, at 557. It is interesting to note that &maises many of these
same objections as objections to corporal punishmenddly, he doesn’'t see them as
applying to shaming penaltieSeeKahan,Alternative Sanctionsupranote 3, at 608-17.

43NusssaUM, supranote 3, at 249.
“4d. at 233.
“Massaro)mplications supranote 3, at 699.

4Whitman,supranote 32, at 1092; Markesupranote 3, at 2231 (implicitly endorsing
incarceration). Incarceration “may well be the maédely accepted way to deny the
offender’s claims to superiority and achieve otlegitimate goals.”ld.
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its own right, not merely by comparison with anathmossibly worse measuré’.”
The danger is that one punishment will be favoreat, because it is compatible
with objective criteria of respectful treatment; lnecause it is the lesser of two
evils. Many of shaming’s critics make this mistakBecond, more specifically,
the problem with comparing the expressive harmhafngng with the concrete
harm of imprisonment is that imprisonment kxpressivdharms as well. Just as
shaming sends a strong message to the offendett &®wvorth and status in
society, so too does prison. It is certainly et $ame message; as this Essay will
demonstrate, there are important differences betwee message sent by shaming
and the message sent by imprisonment. Howeverjsompment is not itself free
from any social message or stigma being placed hen dffender. In fact,
imprisonment sends a degrading message as wedl.crliits of shaming penalties
sometimes forget that imprisonment has an express®aning, which leads them
to explicitly or implicitly favor imprisonment oveshaming. This is why Kahan
alleges that critics of shaming penalties have as$ive baseline problem”; their
preferred alternative to shaming is just as $adOf course, this rejoinder by
Kahan only masks the deeper problem, which is shaming and imprisonment
may both be unacceptable to a society governedbleyal principles. To think
that the choice must be between shaming and imprisat is to be captivated by
an illusion: The correct choice may be to rejedhbo

In comparing imprisonment and shaming, critics lzdreing are misled when
they view shaming as maximally expressive and isgomnent as minimally so,
insofar as shaming is a public spectacle and impnent is a relatively hidden
affair. To a certain extent, this is a correcttymie: Shaming does degrade the
status of the offender, and it uses public hunidiatas the mechanism of this
degradation. But it does not follow from the fdlat shaming works only in
public and imprisonment does not that the lattgretypf punishment sends no
message to the offender about his relative worthdeed, prison’s expressive
message may be just as powerful as shaming’s esipeemessage. However,
prison’s expressive message is all the more troghecause of the imaginative
distance created by having “criminal justice prefesals” do the dirty work.
Although imprisonment can be equated with puttiegpgle in small boxes with
bars, it is closer to the truth if it is equatedthwputting people in cages like
animals?® Furthermore, in a society like America that espgcialues liberty, the
expressive dimension of imprisonment is unmista&aBly depriving criminals of
one of Americans’ most prized values, society se¢hdssignal that the criminal is
less than fully human. As Thomas Dumm stated thietp“in America, everyone
is free: prison is the negation of that freedomentk the prison experience is a
negation of the conditions which allow one to defomeself as a person, for when
the ability to choose is taken away, one ceasdmeta willing entity.®® This is
true of imprisonment even when it is ideally coneei, with guards who do not

4'Garvey, supra note 3, at 794 n.145 (citing MdREW VON HIRSCH, CENSURE AND
SANCTIONS 81 (1993)).

“8ahan,Alternative Sanctions, suprote 3, at 645.
“’Garvey,supranote 3, at 760.

%*THomAS M. DuMM, DEMOCRACY AND PUNISHMENT 3 (1987).
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brutalize inmates, and with cells that are fithmman habitatio* That is, even if
imprisonment causedo physical suffering or discomfort, it is still stigtizing
and humiliating precisely because of what it sdysua the offender: He has been
excommunicated from society. Does imprisonmentsamy less of a message
about the criminal’'s second-class status than simoes? Both shaming and
imprisonment meet the criteria for what sociolodigtrold Garfinkel has called
“successful degradation ceremoniés.”

To summarize, both shaming punishments and impmgon have expressive
meanings that send substantially the same meseagely, that the criminal is
not a member of society, that he is a person oktodignity and status. This
relates to a general worry that liberals have wpenishment is something that
expresses condemnation of the wrongdoer. In ofdera punishment to be
intelligible as a condemnation, it must be consistgith society’s conventional
expression of condemnation. Feinberg makes this egglicit when he writes
that, because of “different symbolic conventiordifferent forms of treatment are
considered expressively puniti¥e. In this regard, expression is worrisome
because what counts as a successful way of expgessciety’s disapproval might
not be consistent with the core principles of lddsm. According to Kahan, both
imprisonment and shaming are punishments that pretsg/ society would see as
sending an effective message of condemnation agaiimsinal acts. Kahan, of
course, defends shaming as a way of showing conalsennwithout causing as
much suffering as imprisonment. But Kahan’s csitaorrectly have pointed out
that publicly humiliating people is inconsistenthva form of liberalism that puts
a high priority on expressing respect for all @tigz. This is an instance where
what counts as a way of expressing society’s corengitments must be ruled out
because the mode of expression is not consistehttihbse commitments. What
this Essay adds to the argument made by shaminitjssds that incarceration is
likewise an objectionable method of punishmentabse it expresses a message
of degradation, and so it too should be abandogdibbrals. Both shaming and
imprisonment are illiberal forms of expression, dese they promote disrespect
for certain members of society. It is not a questdf which is worse, because
both are bad, and both should be rejected.

But there is an additional way that certain methofdsxpression are illiberal—
not because they impose sanctions that insult tlemder’s dignity, but because
they express or incite objectionable emotions. uAighment on its face might be
consistent with liberal doctrines regarding phykiaad expressive cruelty, but
nonetheless be driven by vicious and illiberal eors, such as hatred or
vengeancé® So shaming’s critics might allege that askingzeits to shame the

®1SeeTeED CONOVER, NEWJACK: GUARDING SING SING (2000) (providing a particularly
disturbing account of modern jails).

52Harold Garfinkel,Conditions of Successful Degradation CeremqrtdsAv. J. ScC.
420 (1956).

*Feinbergsupranote 1, at 400.

*Here the conservative roots of expressivism arevegit. See?2 JAMES FITZIAMES
STEPHEN, A HISTORY OF THECRIMINAL LAW OF ENGLAND 81-82 (London, Macmillan and
Co. 1883) (Punishment might “justify and gratifgtpublic desire for vengeance upon such
offenders,” and give “expression and a solemnicatibn and justification to the hatred
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offender publicly gives a tacit endorsement andoarages citizens to take
dehumanizing and brutalizing attitudes toward tfiermler. Unlike imprisonment,
shaming punishments require that citizens partieipa degrading the offender:
They require that citizens adopt certain negatititudes towards the offender, in
order that he literallfeels society’s disgust toward him. It does not seegitri
that a liberal state encourages its citizens tatastway and to treat the criminal
offender in such a condescending manner. Imprigoirputs punishment in the
hands of disinterested professionals. By contrgsiming punishments involve
the public in an exceptionally intimate way andréiey risk making punishment a
mob-like affair, where personal vengeance rulessted of professional,
bureaucratic impartiality. Shaming, Whitman wrjtéends itself to “a politics of
stirring up demons® This important point shows, in yet another wagwh
shaming punishments are inconsistent with a libenaphasis on treating citizens
with dignity. The dignity of citizens is jeoparéid, not only by a particular
punishment, but by particulattitudesthat drive the punishment, such as vicious
anger or hatred. The problem is not just the dhjely humiliating message the
state sends by giving the offender a shaming pgnlit the subjective attitudes
the punishment requires citizens to have toward dffiender in order for the
shaming punishment to “work.” Shaming penaltiegdiy involve the crowd and
encourage the crowd's potentially dehumanizing éwnst in a way that
imprisonment does not.

Similar to the last point, this claim is not as qmating in favor of
imprisonment as shaming’s critics make it out to benprisonment may not
directly encourage the emotions of hatred and Vieihess, but it does invoke the
equally dehumanizing emotions of indifference agarf Imprisonment represents
the feeling that criminals must be segregated,hsb they are out of sight and
subject to indifference. This attitude is no lbsstalizing to the citizenry and the
inmates than the more direct emotions of vindictags and rage that are incited
by shaming punishments. Indeed, without endortiig argument, a case could
be made that if such anger toward criminals exisis,better to have it out in the
open and let it be expressed than to tuck it sabeltyof sight® When these
emotions are acknowledged, it leads to the questidnwhether they are proper
and how to best manage them. Imprisonment sum®d¢sese questions, and thus,
imprisonment encourages passivity with regard ®® ghight of those who have
been incarcerated. Again, it is not that shamingighments and imprisonment
provoke the same emotions, but that they both eageuemotions that are rightly
termed illiberal—on the one hand, a hatred fordtinal class, and on the other,
an indifference to their fate. These are both ichketntal emotions that are

which is excited by the commission of the offengsePATRICK DEVLIN, THE ENFORCEMENT

OF MoRALS 17 (1965) (defending the idea that the law wasetbasn “intolerance,
indignation, and disgust”). Even contemporary egpivist liberals such as Dan Kahan and
Eric Posner talk about how shaming penalties mfghatify rather than disappoint the
public demand for condemnation,” language whicHissurbingly reminiscent of Stephen.
See, e.g.pan M. Kahan & Eric A. Posne§haming White-Collar Criminals: A Proposal
for Reform of the Federal Sentencing GuidelidsJ.L. & EoN. 365, 383 (1999).

SWhitman,supranote 32, at 1091.

8Allen, supranote 2. Allen might be seen as advancing sudrgmment, though hers
is much more subtle than the one | present.



2006] SHAME AND THE MEANINGS OF PUNISHMENT 625

inconsistent with treating criminals with the dignihey deserve as human beings.
Shaming’s critics are correct in their analysissbming, but wrong when they
seek to single out shaming as unique relative tterogorts of punishment, such as
imprisonment.

The conclusion to be drawn from this analysis & the forms of punishment
that are consistent with liberalism are those thath respect the dignity of the
offender and discourage emotions which view therufér as less than human or
an unequal citizen. Imprisonment and shaming puménts fail both of these
tests, and a consistent liberalism must abandom the methods of expressing
society’s condemnation of criminal offenses. L#dermust look to places other
than the prison or the pillory. Some of shamingrdics have, to their credit,
urged other alternatives to imprisonment. For gdamMassaro cautions against
accepting Kahan’s dichotomy between imprisonmedtstraming: “The pertinent
questions throughout should be: How should we rilisiish among the many,
relatively inexpensive methods of punishmettter than prisorthat do express
condemnation?” This is the precise question to be asked. Stgimaritics only
fall short in their failure to clearly describe wheheir analysis leads them. 1t is
not only imperative to exhaustively canvass theralitives to imprisonment, but
also to recognize that imprisonment is flatly insistent with the liberal value of
respect. Thus, even though Markel and Nussbaungestigalternatives to
imprisonment, they still accept imprisonment as aoceptable form of
punishment. The problem is that they do not tddegr town critiques of shaming
penalties seriously: The problems with the hundéiatinvolved in shaming are
also there with incarceration, although in a défdarway. Understanding the
appropriate generality of shaming’s criticisms litates the search for more
appropriate alternatives to both shaming and iroprigent.

However, considering the most widely advocatedadtive sanctions, such as
fines or community service, leads to the secona leérKahan’s dilemma, which
is that these punishments do not send the apptepmassage of condemnation.
This raises an additional worrisome prospect thatanly acceptable punishments
on the expressive dimension will be those that aggrthe offender; only
humiliation is enough to convey society’s disaplovAs previously discussed,
fines do not carry the proper expressive meanihgy tsuggest that crime is a
privilege you can get away with, provided you hdake money to pay for it.
Community service sends a similarly misleading ragss by having felons do
work that normally is altruistic, even supererogaf8 The problem, as previously
discussed, is that if punishments express socidig@pproval, they are limited to
what conventionally expresses disapproval. Immprisent and shaming may do
this; fines and community service may not, andh&yt do not, they are not
adequate as punishments, because they are expigds@dequate. Kahan puts
shaming'’s critics in the following dilemma: Onceaghing and imprisonment are
rejected as too degrading, there is no punishntexitis not both degradinand
expressively adequate. If shaming punishmentsiapdisonment are truly our
only options, then Kahan arguably has a case thatnore humane to side with
shaming penalties.

*"Massaro)mplications supranote 3, at 697.

%8k ahan Alternative Sanctions, suprote 3, at 625-32.
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Kahan's dilemma has force along the practical dsi@m though even here, as
suggested in Part IV, he may overstate his casea theoretical matter, the option
for liberals is rather clear: They should rejectsérg social meanings as not
having any normative weight. If certain punishnsedisrespect the offender, or if
punishments evoke emotions that dehumanize theiraimthose punishments
must be rejected as illiberal and unacceptableis also necessitates rejecting the
underlying social understanding that these punisttsnare the only adequate ways
to express society’s disapproval of the criminal &is actions. But this judgment
is too quick if there is some societal expectatioat criminals should suffer or
undergo humiliation for their crimes. This suggethiat existing social meanings
do not merely serve as a practical barrier to refdout also raise normative issues
as well. What the social meanings regarding appatgppunishment demonstrate,
after all, is not how little society cares for ttwéminal, but how much society cares
for the principles that the criminal has violatedSociety’s desire to inflict
suffering or humiliation on the criminal is simplye flip side of society’s
attachment to its core liberal commitments. |soi$sible to deny the expression of
that anger in the form of hard treatment, whilehet same time cherishing the
principles the criminal has betrayed? As Elizab&tiderson and Richard Pildes
have noted, a mere verbal condemnation will notgadetely convey society’'s
anger: Society may have to resort to hard treatteesthow how serious it is about
the offender’'s wrongdoing. It seems odd that society condemns the offender’s
wrongdoing by doing much less to him than what &s tlone to society. All of
this is to ask: Can society really abandon hardttnent as an essential aspect of
punishment, without at the same time abandoninggthgity of its disapproval?
Even disregarding current social meanings, is teeraething inherent in the link
between denouncing a crime and having the offesdtféer or be humiliated for it?
These questions are addressed in Part IV.

IV. LIBERALISM AND PUNISHMENT

In light of the preceding parts, liberals shouldivet to detach the
condemnation aspect of punishment, that is, purgsiinas an expression of
society’s disapproval, from the degradation aspettpunishment, that is,
punishment as a means to make the offender sufigndergo humiliation. This is
the only way to make the expressive dimension afigfunent consistent with a
reasonable liberalism. To suggest that liberaksrige of the punishments that
inflict suffering or humiliation is to suggest thidterals should avoid two things:
(a) punishments that treat the offender in ways¢hase him physical suffering or
humiliation, and (b) punishments that evoke certaititudes, such as virulent
anger or disgust, that move society to view thermder in a dehumanizing way.
Unless the expressive theory of punishment is s¢pdifrom these two things, it
risks being a mere conduit for conventional illdesentiments. But in removing
these things from punishment, is punishment tuintm something that it is not?
Consider the idea that the wrongdoer should suafifiek experience disgrace for his
wrongdoing. It would be odd to strongly condemraahand simultaneously wish

5°Anderson & Pildessupranote 7, at 1567. In the case of vicious crimescondemn
meaningfully requires not a mere utterance, evethinform of a stern lecture from the
bench, but a practice of punishment socially urtdets to express condemnation
effectively, such as incarcerationd.
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the offender well. These two attitudes are incstesit. Of course, the
condemnation of the act and the subsequent wiskielf are analytically
distinct—otherwise, it is impossible to explain tpessibility of forgiving the
offender for his wrongdoing. Forgiveness, thouighsomething supererogatory,
which highlights the fact that connecting wrongdpinith ill-will is the normal
approach. Is it possible to separate hard tredtnaend humiliation from
punishment and still communicate the messagefkelvise seems odd to say that
liberals are not entitled to disgust those whoatmlts core principles. Again, it is
strange to condemn crimes in a dispassionate ttiris.reasonable to suspect that
a person who condemns in this way is not upsédtealoss and does not value what
was taken away from him. Is it reasonable to exfeat any condemnation will
not direct some emotion at the wrongdoing? Ani igational to be very upset
over serious crimes, and to express rage or hafred?

Obviously, strong emotions and punishments thaticinfsuffering or
humiliation are closely related. But how closeklated? James Fitzjames
Stephen, for example, thought that punishment shbelused to gratify feelings
of hatred and vengeance in the public and that polyishments which caused
suffering would be sufficient to express this hdffe Thus, it is possible to define
the extreme emotions of hatred and vindictiveness in terms of doing harm,
either by inflicting physical suffering or damagittte offender’s dignity. In fact,
this is precisely what this Essay proposes. Theeme emotions of hatred and
vengeance toward the offender are unjustified utieral principles, insofar as
they embody the desire to harm the offender artdett him as less than human.
This does not mean that the liberal cannot appaibgdyi be angry with those who
violate the core principles of liberalism. But hgiangry about a wrongdoing,
wishing it had not been done, and desiring thatsiheation be rectified, are not
the same as wanting to make the offender suffarndiergo humiliation for the
harm he has caused. There is no necessary cammepétween effective
condemnation of a crime and the hard treatment tamdiliation of the person
responsiblé? Indeed, in order for a system of punishment t@dmsistent with a
liberal respect for the integrity and dignity ofckacitizen, these things must be
separate from condemnation. The goal for a libsyatem of punishment is to
replace punishments that deliberately humiliatedegrade the offender with
symbolic acts of denunciation and efforts diredtmaard the offender’s refori.
The idea that hard treatment or humiliation is sseatial aspect of punishment is
a mistake, and one that misleadingly suggests poa@ishment is inherently
illiberal.

Why was there a necessary connection between fletiom of suffering or
humiliation on the offender and punishment? Theeetwo main reasons, one that

50See MARTHA C. NussBAUM, THE THERAPY OF DESIRE THEORY AND PRACTICE IN
HELLENISTIC ETHICS (1994) (raising these issues in an especiallyqrative way).

61Seel SrePHEN supranote 54, at 82-83.

2SeeCheshire C. CalhourGhanging One’s Heast103 EHics 76 (1992) (noting that
even if we fail to punish someone for a crimesifiimistake to infer that somehow we are
condoning that bad act).

®3SeeFeinbergsupranote 1, for a similar suggestion.
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stems from a bad theory about the nature of puresihmnd the other that results
from the bad practical circumstances that occuine Bad theory, which suggests
that there is an obligation to give the offenderdh@meatment, is a version of the
retributive theory previously discussed. Accordiaghis theory, the pain that the
offender has inflicted upon his victim must in tra inflicted upon the offender to
balance the wrong that the offender has done. thikisry has two main problems.
The first problem is that its priority is matchipgin for pain. To be sure, society
does not want to condone the wrongdoing, but notlening the wrongdoing and
not inflicting pain upon the wrongdoer are two difnt things. Insofar as liberals
want to avoid cruelty, absent a very strong jusdifion, the retributive theory
offers no convincing reason why this balance isrdbke. Even more devastating
to this retributive theory is the problem in matahithe offender’s pain to the
victim’s suffering. People have different degredssusceptibility to pain: The
pain one person feels during a week in prison mlghtthe same as the pain
another feels after only a day. Any exact balanahpgain for pain will inevitably
be arbitrary, simply because it is impossible t@Wnprecisely what individual
people feel for any given punishment. Even if phiresholds were ascertainable,
there would be no guarantee that the appropriaspment would not be
counter-intuitive, because it may be necessanaffooffender to spend only a day
in jail to feel the same level of pain that he bagsed his victim.

Is it possible to remedy the problems of this befttive theory with a better
version? Recall Jean Hampton’s retributive theomjampton suggested that
instead of balancing the amount of pain in the ersg, so that bad people feel just
as much pain as good people, the expressive messageby crime should be
denounced. Crime expresses something about thiemyicamely, that she is the
type of person who can be abused, an expressiomist be forcefully denied by
the state. This version of retributivism is pldisiin a way that the previous
version was not; it focuses on a balance that msattthe false message the
criminal sends about his victim via his crime, rbé quantity of pain in the
universe. Hampton'’s theory may not work descrgdtivbecause for many crimes
it is hard to see that the offender intends to sefalse message about his victim.
When someone steals your car, did they really é@duse they valued you less,
or because they needed a &ar@r, even if what the criminal does is an effart t
communicate the victim’s lack of worth, the messaught be so obviously false
that the state does not need to counteract it—eot@ok his threat to the victim’s
value seriously in the first place. There are @isblems of proportionalityiow
muchhumiliation does the offender need to have hisefahessage negated? Even
ignoring these concerns about Hampton'’s retributive®ry, her theory is no help
to those who seek a necessary relationship betwarishment and humiliating
the offender, or giving him some sort of hard tneatt. As Hampton herself
stresses, it is not necessary to make the offeswdféer in order to negate his false
message. Such a message is effectively negatgdvimg the victim a parade or
by making a speech in her honor, to show how mihehstate values her. As
Hampton writes, “in facany non-painful methodso long as it was still a method
of defeatingthe wrongdoer, castill count as retributive punishmetff If the

64SeeR. A. Duff, Justice, Mercy, and Forgivene®QRIM. JUST. ETHICS51 (1990).

%Jean HamptonAn Expressive Theory of Retribution 1 RETRIBUTIVISM AND ITS
CriTics 1, 16 (Wesley Cragg ed., 1992).
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emphasis is on ensuring that the wrongdoer’'s claimdefeated,” there is no
necessary relationship between humiliating andctinlg hard treatment on the
offender and the offender’s punishment.

Still, Hampton comments that “[m]erely making a egie praising the victim
or giving the victim a tickertape parade will natrmally result in a successful
denial.”®® This suggests that the best retributive theoilyilenit does not require
that punishment and hard treatment and humiliasibrgo together, necessitates
certain types of illiberal punishments. Therefdhe second main reason that hard
treatment and punishment are intimately relatetthas, in society, the successful
denial of a criminal’'s claim against his victimill require some sort of hard
treatment, or some sort of humiliation, at the twapfl the state. Suppose that
someone murders a homosexual and claims thatdisgssted by gay¥. Assume
further that the judge gives him a very short priserm, finding his defense that
gays provoke strong feelings in him a plausible.one

To be outraged at such a verdict would be undedstale, because the
sentence demonstrates that the state puts a loakre von the lives of
homosexuals. It communicates the message thaivgsyare worth less, because
one can kill homosexuals and receive only a mililke from the state. Here, in
the absence of a firm condemnation, the state cmxlarhat has been done. And
this is intolerable. The only way the state caocessfully deny the murderer’s
message is to give him an appropriately harsh seeteAt least in the context of
present day sentencing practices, it is simply cepiable to give the murderer a
lenient sentence.

This argument is very plausible and true as fat gses. It is true that, even if
no theory supports the idea that society must iepasd treatment to successfully
condemn the offender, it is still the case thatiterms of our present social
meanings hard treatment and humiliatioare necessary to show society’s
disapproval of criminal behavior. But this discenhbetween what is necessary
to express condemnation and what actually expressstemnation is worrisome.
Does what society needs to express its disappexaded what is necessary for
that disapproval to be expressed? This suggestdhtbre is work to do to make
present social reality in line with society’s libércommitments regarding how
people should be treated, no matter how bad they liberal punishments cannot
be justified, without circularity, simply by an aggd to the conventions of an
illiberal status quo. So, although Kahan may gatrabout shaming’s success as a
punishment given society’s present conventions, riiot enough to stop there: It is
important to investigate those meanings to se®libWwing them yields a truly
liberal result. The answer may not lead to new différent punishments that
suitably express condemnation in the status quiotobshowing that current social
meanings are irrational or unjustified, insofarttasy demand greater punishments
than are necessary for adequate condemnation aintportant respects illiberal.
This does not make the theorist useless in offergigrms for punishment,

%9d. at 15.

5See the cases discussed in Martha C. Nussbabecrét Sewers of Vice”: Disgust,
Bodies, and the Lavin THE PAssioNs oFLAw, supranote 2, at 19, 35.
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although it does make the job more difficiilt. The theorist will not be able to
defer to what citizens want in punishment. Conients often a dangerous guide
in determining how to act, and this is especiatlyrsour punishment practices.

It is possible to go further in analyzing socialanmgs, by diagnosing how
they have arrived at this unwanted result, wheeeotily adequate punishments are
those that make the offender suffer or humiliaten.hi Society’s present social
meanings were not arrived at via a perfectly ratiqgrocess; rather, they are the
product of a tangled history. The problem withgem® social conventions about
punishment can be traced to society’s difficultyhathe traditional “pain should
be matched with pain” version of retribution. Téés no simple way to match the
pain the offender has caused the victim with a ghument that will cause the
offenderexactlythe same amount of pain. In order to circumvaitt dlifficulty,
many advocates of retributivism propose a rankihthe possible punishments to
administer from the most severe to the least hafften, they propose a similar
list of criminal offenses from the most severehte keast severe. When a criminal
commits a crime, his appropriate punishment isutated by comparing the two
charts®® To be sure, this ranking system has its flaws;abse it merely
circumvents the problem of whether the subjectiaén pankings will match the
objective pain rankings. It may be, after all,ttkinapping is considered a very
bad crime that gets matched up with a severe ptesom, but that the suffering the
offender experiences greatly outweighs the suffethe victim felt. There is no
way to guarantee a neat balance between the vicsaffering and the offender’s
suffering. This is a serious problem that doomsrgwersion of a retributivism
that attempts to match pain for pain.

However, the point is that when punishments ar&edrby their painfulness,
they are not ranked against an absolute scaldgeadssociety first decides which
punishments are permissible. Only then does socagk punishments according
to their painfulness; ranking always takes placa @gontext, and that context is not
the universe of all possible punishments, but thevarse of permissible
punishments. As a result, the harshest punishisemt the one that causes the
most pain, but the one that causes the most pktiveeto all other punishments
judged permissible. And of course, it is neveuatpainfulness that is ranked, but
perceivedpainfulness. This same point applies with everremiorce to the
expressive dimension of punishment. For when me&® to punishments that
cause the offender to suffer, there is a leastgue/@ense of which punishments
are really more painful than others. It is alsegible to rule out punishments that
do not cause pain as not really punishments. Wigressive judgments, however,
there is no element that tethers what is an ap@t@pexpression and what is not.
There is no punishment that intrinsically expressesdemnation of an offense.
All that matters is what citizens accept as expngssondemnation. This means
that when punishments are ranked as more or lgge®sive, society can rely on
its current social meanings; society will decideatvis more or less condemnatory
depending on what is normally used to condemn taicetype of crime. The

%8Cf. Kahan,Alternative Sanctionsupranote 3, at 630 (discussing what theorists must
do to be useful).

59See the essays collected imdMAEL DAviS, To MAKE THE PUNISHMENT FIT THE CRIME
(1992).
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lenient sentence for the person who murdered tmeokexual is so outrageous,
because if he had killed a heterosexual, he woalk hgotten a much harsher
sentence. That understanding, not the punishrpentse is what makes the
punishment expressively outrageous.

This may seem to be an obvious point. But it hasrmous power in
explaining how methods of punishment have becomidiiseral and how society
might correct this state of affairs. When citizead for a certain sentence against
an offender because it is fitting or just, theyrdd do so against some absolute
standard of justice. They do so relative to theiadaneanings and conventions of
their society. A related phenomena relates to lge@po pursue luxury goods, as
Robert Frank exhaustively detailed. What peoplesyei are not luxury goodm
sich because a luxury good cannot be defined in tleerade of context: It is
necessary to know what counts as a necessity ierdodsay what counts as a
luxury.”® People who seek luxury goods do not compete ambanlute scale, but
compete against one another—and what counts ascessiy or a luxury is
continually redefined, because oreeerybodyhas a luxury, it ceases to become a
luxury and becomes a necessity. A similar dynamarks in the realm of
punishment. Once there is a certain baseline stateting as to what is an
appropriate punishment, citizens work off that tiaseand view any punishments
below the baseline as condoning the crime. Fumbes, when a particularly
egregious crime occurs and citizens believe it desea harsh punishment, they
will again consult the baseline and demand thatctirae be punished in a way
that is greater than the typical sentence. Owee the baseline naturally creeps
upward, as more people demand that a particularecbe punished more severely
than others. Eventually, the baseline gets reddfirso that the next time an
egregious crime is committed, citizens will seepunishment that exceeds the
new baseliné? However, the important point that the baseline is not fixed, but
rather a product of existing cultural circumstance€onsidering the expressive
power of a given punishment, its expressive fumct®almost entirely a function
of the baseline. To defer to the baseline is aatdfer to any natural ordering of
punishments, but to defer to what is conventionabcepted as expressing
condemnation. This raises the radical possiktligt fines and community service
are not intrinsically non-punitive, but only as atter of conventional fact. If
society lowers the baseline of which punishmentpre&ss condemnation,
punishments that do not cause suffering or hunuoliatould perform theexact
sameexpressive function that imprisonment and shamizgglties do now?

Thus, liberals should make the baseline for punesitsn something akin to
fines and community service and give greater osdesamounts of fines or

"°SeeRoBERTH. FRANK, LUXURY FEVER (1999).

"For data on the cognitive biases that interferen wiow we think about crime and
punishment, seeuldiAN V. ROBERTS& LORETTAJ. STALANS, PUuBLIC OPINION, CRIME, AND
CRIMINAL JUsTICE (1997). Reflection on this data makes Kahan's&amek on anecdotal
evidence and letters to the editor all the moreblematic. See alsoMichael Tonry,
Rethinking Unthinkable Punishment Policies in Acegrd6 UCLA L. Rev. 1751 (1999).

?See Kahan, Alternative Sanctionssupra note 3, at 591 n.134 (“The expressive
inadequacy of criminal fines is no doubt in partaatifact of the law itself.”).



632 CLEVELAND STATE LAW REVIEW [Vol. 54:609

community service for more or less egregious criieEhese punishments are at
least consistent with protecting the human digmfythe offender. Moreover,
because they are things that non-criminal citizdas for example, in paying
parking tickets or volunteering, they are less llikeo convey the belief that
criminals are not people or create a sense thair@ls occupy a different status in
society’* Real liberals are not concerned with accommodadim illiberal status
quo, but in trying to persuade citizens that pumishts can still express anger and
condemnation without dehumanizing the offendert ®ippose the baseline does
change, so that fines and community service arepded as sufficient to express
society’s condemnation. Even though the actualghument has changed, does the
stigma and the humiliation of being punished rerddiifter all, the offender is still
labeled a “criminal” and still forced to pay a @ntamount in fines or do a certain
amount of community servicé. Hard treatment may not be essential to
punishment, but it is impossible to remove therstigof criminal conviction from
the mix. It is inevitably intertwined with any pishment, no matter how tame the
contemporary standards. The expressive dimensiah the stigma of the
punishment remain, because the offender is nevesthesingled out for
punishment and condemnation. Nor is it clear tatiety should erase this
stigma. There may be objectionable hierarchies thmi hierarchy between good
and bad is one that should definitely be preservssi Toni Massaro writes, when
we commit a crime, “we deserve rebuke. This rebmke well lower our social
standing, and hence compromise our self-imdgeThis is an intrinsic part of
punishment, which cannot be removed without abwlgsipunishment altogether.
And does this not entail treating some citizendeas than equal? How does
society eliminate this aspect of punishment, withgetting rid of punishment
altogether?

There are two answers to this objection, one camnesnd the other not. The
concessive answer is that it is enough to elimitla¢ehard treatment aspect and
the gross humiliation that accompanies shaminglewdaving the milder forms of
humiliation that come with the stigma of being andoted criminal. Recall the
charitable interpretation of Kahan's defense of nsing penalties: He was
concerned with moving away from punishments thaolve hard treatment, such
as prisons, and toward punishments that are ctodwzing purely expressive, such
as shaming. Such a move is progressive insofarramoves criminals from the
suffering inflicted upon them, which is what hapgém prison. But as previously

This is my way of trying to vindicate Barnett aggtithis critics; it is not that his
proposal is flawed, but that the social meaningg thake his proposal a non-starter are
flawed.

"See JEFFRIE G. MURPHY, CHARACTER, LIBERTY, AND LAw 86 (1998); Johnson v.
Phelan, 69 F.3d 144, 152 (7th Cir. 1995) (Posner].Cconcurring and dissenting) (“We
must not exaggerate the distance between ‘us,lath@il ones, the respectable ones, and
the prison and jail population; for such exaggeratwill make it too easy for us to deny
that population the rudiments of humane considandy.

Duff, supranote 64, at 99-106 (explaining that such punisheeiil still be coerced,
so we are still forcing offenders to do somethiggiast their will). This may be a separate
problem, but | believe the answer | give to thespre problem may suffice for it as well.

"®MassaroCriminal Law; supranote 3, at 1943.
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discussed, punishments should not simply be gewdrd reducing suffering;
punishments should bear in mind the humiliationyttemuse the offender.
Reducing humiliation is also essential to presenthe dignity of the offender. It
could simply be said that although the stigma mayen be removed from
punishment, it can be reduced, and fines and corityniservice are less
stigmatizing than imprisonment and shaming. Thatfines and community
service do not invite others to believe that théemder is less than human.
Concededly, the stigma cannot be entirely remoliedause part of the stigma is
inherent in the condemnation for the wrongdoing.owdver, the stigma can
certainly be lessened by choosing punishmentsdiatot isolate the offender, as
imprisonment and shaming punishments do. Thesd Isast less suffering and
humiliation with fines and community service. Athdls is a very good thing.
However, this concedes too much. A proper rebuke & wrong done,
combined with a fine or community service, does metessarily stigmatize the
offender in a way it should not. It does not mékestatus differentiation. Rather,
it places the offender in a situation where hesiged to do certain things that are
consistent with his dignity as a way of compengpgociety for his crime. The
desire for such a response on the offender’s paes chot embody a stigma or an
attitude that the offender is a different or lovtgpe of being. Society’s anger
about the crime finds an outlet in its desire tademn the criminal, but this anger
is compatible with treating the criminal as a resgble agent. Indeed, if society
did not condemn him and express its disapprovdti@fwrongdoingthen he is
considered less than an agent who is responsiblearfd accountable for his
actions!” The trouble with imprisonment and shaming is thady take an
acceptable sort of communication with the offended add to it suffering and
humiliation. This is more than what is necessamyd may even qualify as
vengefulness: This is the aspect of punishment ithatkin to human sacrifice,
namely, the desire to degrade the offender justatisfy society’s anger. By
contrast, being condemned for a wrongdoasgsuchshould not be considered a
humiliation—even a minor one. It is part of beagesponsible human agent to be
reprimanded, to feel remorse, and to desire toeatmme’s mistakes. The real
problem, the humiliation, comes when society dersandrefrom the offender—
that he suffer or be humiliated in public, for exden Interestingly, to change
traditional punishments so that offenders are gifires or community service
may affect the emotions that society feels towhrirtcrimes. If citizens see the
offender being punished in a way that they cantiflewith—a way that they
themselves live in the world—it may make them ldssly to adopt dehumanizing
or brutalizing attitudes toward the offend@rlt is too pessimistic to think that the
only way to change things is to directly change éh@tions citizens feel toward
criminals. Change might come from above, from pglgand legislatures
implementing more humane punishments, or from begfoem shifts in societal
understanding about what is necessary to apprefriebndemn. Or perhaps once

""This is the important truth gleaned in the critici®f therapy as an alternative to
punishment.See e.g Morris, supranote 20, at 475; C.S. Lewi§he Humanitarian Theory
of Punishment6 REsJUDICATAE 224 (1952).See alsdMarkel, supranote 3.

"SCompare this to imprisonment, where criminals aselated from the rest of
humankind.
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the punishments change, the emotions themselvéshwihge as well, not so that
the crimes committed are condoned, but so thategdsifeelings as to what
constitutes an acceptable punishment is more i \ith the commitments of
liberalism!® At least, this is the hope.

V. CONCLUSION

The assumption in this Essay is that the statelgh@eally, never be cruel to
a human being or humiliate a human being. Thisrapsion could be contested.
Perhaps we only owe equal respect to other peaplergy as we do not have
sufficient reason to treat them otherwi$eAnd perhaps crime is sufficient reason
to treat people with a less than equal resfledthis position could be argued. But
this position is inconsistent with the highest hopef liberalism, because
liberalism does not simply promote the dignity lnb$e who obey the law, but of
all people. If this Essay is correct, most tramtieil punishments fail to promote
and protect the dignity of criminals and are, thaspnsistent with the idealistic
version of liberalism. Liberals then should cohtis® social meanings that drive
the belief thatonly imprisonment or shaming is fitting and proper tgress
society’s disapproval of the crime and the crimin&f course, changing these
social meanings will not be easy—there are manksria challenging deeply
seated assumptions, not the least of which is &ldstt against efforts to change
those social nornf€. So all of this may sound hopelessly impracticalesen
foolish; the social transformation required for @inments that do not humiliate or
degrade as satisfactory condemnation may appedodautopiarf® Still, it is a

*Both Kahan and Stephen suggest that we can neaky ediminate emotions such as
hatred, disgust, etc., so we might as well tryawus them against those who are very bad.
STEPHEN supra note 54; Dan M. KaharThe Anatomy of Disgust in Criminal La®w6é
MicH. L. Rev. 1621 (1998).1 am not at all convinced that our emotions woris tivay.
Why couldn’t we become increasingly compassionedther than just shifting around a
fixed quantity of hatred? This seems an undulipgstic view. And, even if Kahan and
Stephen are right, why couldn’t our illiberal enoots be diverted (to sporting events, for
example) or sublimated altogether?

80SeeCHARLES E. LARMORE, PATTERNS OFMORAL COMPLEXITY (1987). Larmore does
not say whether committing a crime is a sufficiexgson.

81See,e.g, Alan H. Goldman,The Paradox of Punishmer? PHiL. & PuB. AFF. 42
(1979); Christopher W. Morrig2unishment and Loss of Moral Standizd. Cw. J. RHIL.
53 (1991).

82SeeRichard H. PildesThe Destruction of Social Capital Through Lais4 U. R. L.
REv. 2055 (1996).

8There may also be the more pressing problem ofiimragwhat such a major shift in
meanings would entail. We might worry how a systeffines instead of imprisonment
would deal with dangerous offenders. Or we mighhder whether punishments without
hard treatment could sufficiently deter potentifieoders. Oddly, the society that has the
most liberal and humane punishments may be illlbeat because it punishes in illiberal
ways, but because its failure to punish illiberdiyads many to feel that they can be
illiberal. Whether punishment might be best justifin this way is a tricky issue—but it is
by no means a problem that is restricted to puréstirand my proposal. It is simply the
general problem of whether we are ever justifiediolating a norm in order to produce a
net decrease in norm violations. Even if we detide some criminal offenders should be



2006] SHAME AND THE MEANINGS OF PUNISHMENT 635

good idea to ponder how thingsghtto be, were the world to cooperate with our
highest ideals. This makes it more likely to mavehe direction of the ideal and
avoid the temptation to take existing social noamsnevitably fixed, objective, or
true.

incarcerated—and so treated with a less than espsplect—because (otherwise) many
more would suffer, this is no different from theegtion of whether we might violate a

person’s rights in order to get information thatwebsave the lives of many other people.
In fact, it is exactly the same problem. My pragladoesn’t present the liberal with a new
kind of problem.



