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I. INTRODUCTION

In Crawford v. Washingtahthe United States Supreme Court held that thenSixt
Amendment’s Confrontation Clauseprohibits the admission of testimonial
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Crawford v. Washington, 541 U.S. 36 (2004).
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statements by a witness who is absent from trildssnthe declarant is unavailable
and the defendant has had an opportunity to crxssi@e the statements.Thus,
the Court imposed an absolute bar on the admisHidestimonial statements in the
absence of a prior opportunity by the defendantress-examine those statemehts.
Justice Scalia authored the opinion in which th@r€ceasoned that “the principal
evil at which the Confrontation Clause was directeals the civil-law mode of
criminal procedure, and particularly its use eof parte examinations as evidence
against the accuseé.”

In establishing cross-examination as the prereguiir the admission of
testimonial evidence, the Court @rawford did not conclusively define the term
“testimonial.” Rather, it set forth various degtions and examples of testimonial
statements without explicitly adopting a definittonTherefore, a determination of
whether a defendant is entitled to cross-examinstasement now requires a
determination of whether that statement is testialon

This Article will analyze whether the po8&rawford decisions have been
consistent in their treatment of statements thatifyuas excited utterancém light
of the Confrontation Clause principles and varialefinitions of testimonial in
Crawford Part Il of this Article will provide a discussicof the Crawford decision
itself and an analysis @&rawfords treatment of earlier cases in this ateRart Ill
of this Article will provide a discussion and ansily of court decisions that have
appliedCrawfordin the context of excited utterancedt will do this by examining
the factors that these courts have considered enmghasized in their analysis of
whether an excited utterance qualifies as a testi@mhcstatement, which would
implicate the Confrontation Clause protectionsfeeh in Crawford Part IV of this
Article will discussCrawfords impact on the admission of excited utterances by
analyzing the various factors from the cases unberdifferent formulations of
“testimonial” set forth inCrawford' Part IV will then propose a composite
definition of “testimonial” that will take into actnt the three definitions from
Crawford and the application of those definitions in theesa Part V of this Article

2y.S. @nsT. amend. VI (“In all criminal prosecutions, the ased shall enjoy the right . .
. to be confronted with the witnesses against him.").

Crawford, 541 U.S. at 59.
“Id. at 61.

®Id. at 50.

®ld. at 51-52.

"Under the Federal Rules of Evidence, an “excitedraince” is “not excluded by the
hearsay rule, even though the declarant is availabla witness.” #b. R. B/iD. 803(2). The
Rule defines an excited utterance as a “statenedating to a startling event or condition
made while the declarant [is] under the stresscoitement caused by the event or condition.”
Id. The underlying rationale for the admission ofited utterances under Rule 803(2) is that
a person who is still under the stress of an exgiivent or experience is unlikely to possess
the reflective capacity that is needed to manufactulie. See, e.g.United States v. Taveras,
380 F.3d 532, 537 (1st Cir. 2004).

8See infranotes 13-77 and accompanying text.
9Sedinfra notes 78-340 and accompanying text.

YSeeinfra notes 341-81 and accompanying text.
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concludes that the intended positive impact ofGr@wford decision will be realized
only if courts refrain from applying its protect®ro situations that the Supreme
Court neither intended nor contemplatéd.

Il. RATIONALE OF CRAWFORD V WASHINGTONAND TREATMENT OFPRECEDENT

A. “Testimonial” Statements und&@rawford.

Under Crawford, the threshold issue on a particular statement’sissiloility
against a defendant is whether the statementtisntesial. The Court irCrawford
declined to adopt a comprehensive definition obtitaonial,®? but stated that the
term clearly “applies at a minimum to prior testimpoat a preliminary hearing,
before a grand jury, or at a former trial; and tige interrogations®® Quoting
from the Petitioner's brief, the Court stated tithé core class of testimonial
statements comes in various formseX“partein-court testimony or its functional
equivalent—that is, material such as affidavits,stodial examinations, prior
testimony that the defendant was unable to croamie [such as a deposition], or
similar pretrial statements that declarants wowdspnably expect to be used
prosecutorially.”™

Another description of testimonial statements eethfby the Court irCrawford
are those “extrajudicial statements . . . contdimeformalized testimonial materials,
such as affidavits, depositions, prior testimonyconfessions.” In general, the
definition of testimonial would include “statementhat were made under
circumstances which would lead an objective witmessonably to believe that the
statement would be available for use at a latet.tf A statement need not be
sworn in order to be classified as testimoial.

Y13ee infranotes 384-85 and accompanying text.

125eegenerallyAriana J. Torchin, NoteA Multidimensional Framework for the Analysis
of Testimonial Hearsay Undé&rawford v. Washington, 94&. L.J. 581 (2006) (proposing a
framework for deciding whether a statement is mestiial by considering the degree of
formality of the statement, the intent of the destéd and the law enforcement officer to whom
the statement was made, and the extent of govemimarivement in the production of the
statement).

¥Crawford v. Washington, 541 U.S. 36, 68 (2004). e Tourt in Crawford left no

uncertainty in the area of police interrogationsewldeclaring that “[s]tatements taken by
police officers in the course of interrogations aleo testimonial under even a narrow
standard.” Id. at 52. The Court further clarified the meaningeastimonial statements in the
context of police interrogations in Davis v. Wagjton, 126 S. Ct. 2266, 2273-74 (2006)
(holding that a statement is nontestimonial whemppse of interrogation is to enable police to
meet an ongoing emergency and testimonial whenogerpf interrogation is to establish prior
events that may be relevant to a subsequent ciiipiogecution). Seeinfra notes 225-340
and accompanying text for an analysis and discngsfiboth kinds of statements.

Y4crawford, 541 U.S. at 51 (quoting Brief of Petitioner at Z8awford, 541 U.S. 36 (No.
02-9410), 2003 WL 21939940).

19d. at 51-52 (quoting White v. lllinois, 502 U.S. 3885 (1992) (Thomas, J., concurring
in part and concurring in the judgment)).

181d. at 52 (quoting Brief for National Association ofifiinal Defense Lawyers et al. as
Amici Curiae Supporting Petitioner at @rawford, 541 U.S. 36 (No. 02-9410), 2003 WL
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In its discussion of testimonial statements, theur€oin Crawford was
particularly concerned about any statements gieeofficers or government agents
because “[a]n accuser who makes a formal statetmegbvernment officers bears
testimony in a sense that a person who makes alcemmark to an acquaintance
does not.*® The involvement of government representativemignportant factor in
the determination of whether evidence qualifie&@stimonial” underCrawford

Involvement of government officers in the produntiof testimony with
any eye toward trial presents unique potentialpi@msecutorial abuse—a
fact borne out time and again throughout a histatl which the Framers
were keenly familiar. This consideration does mataporate when
testimony happens to fall within some broad, modearsay exception,
even if that exception might be justifiable in atie@cumstance¥’

The Court inCrawford limited its decision to testimonial hearsay, stgtithat
“[w]here nontestimonial hearsay is at issue, Wwilly consistent with the Framers’
design to afford the States flexibility in theirvddopment of hearsay law” With
respect to testimonial evidence, however, the Sikthendment requires both
unavailability of the declarant and a prior oppaityi for cross-examinatioft.

The Court’'s decision inCrawford overruled its prior decision irDhio v.
Roberts®> In that case, the Supreme Court held that théhSAmendment’s
Confrontation Clause does not bar admission of sfa¢ement of an unavailable
withess against a criminal defendant if the statgnmmears “adequate indicia of
reliability.”?® This test requires the evidence either to fathimi a “firmly rooted
hearsay exception,” or to bear “particularized guéges of trustworthines$”

Chief Justice Rehnquist wrote a concurring opirim&rawford v. Washingtan
which was joined by Justice O’'Connor. The Chieftibe did not agree with the
majority’s decision to overrul®hio v. Robert$® or with the distinction made by the
majority between testimonial and nontestimonialtesteents?®  Chief Justice

21754961). In evaluating the various formulatiofisestimonial statements, the Court stated
that all “share a common nucleus and then defiee[@onfrontation] Clause’s coverage at
various levels of abstraction around itd.

YSee id. see alsaw. Jeremy Counseller & Shannon Rick&the Confrontation Clause
After Crawford v. WashingtanSmaller Mouth, Bigger Teettb7 BayLor L. Rev. 1, 17-19
(2005).

8Crawford, 541 U.S. at 51.

d. at 56 n.7.

4. at 68.

A,

20hio v. Roberts, 448 U.S. 56 (1980).
2Yd. at 66.

24d.: see alscRichard D. FriedmarConfrontation: The Search For Basic Principl&6
Geo. L.J. 1011, 1017-22 (1998) (arguing that Bebertsframework failed to reflect some of
the enduring principles of the Confrontation Clguse

crawford, 541 U.S. at 69 (Rehnquist, C.J., concurring).
*d. at 69-73.
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Rehnquist also took issue with the broad definitbtestimonial statements adopted
by the majority:

[Alny classification of statements as testimonialybnd that of sworn
affidavits and depositions will be somewhat arlitranerely a proxy for
what the Framers might have intended had such estdbeen liberally
admitted as substantive evidence like it is today.

Rehnquist would have reached the same result andiwity without overruling
Ohio v. Roberts He reasoned that the statement at issu€rawford was not
admissible based oldlaho v. Wrigh£® which held that corroboration of an out-of-
court statement’s truthfulness by other evidenceialt was an insufficient basis to
admit the statement.

Prior to Crawford the United States Supreme Court had never disshgd
between testimonial and nontestimonial evidencepfoposes of the Confrontation
Clause®® Chief Justice Rehnquist expressed concern icdrigurring opinion that
the majority’s failure to clarify exactly what kinaf evidence qualifies as
“testimonial” would result in confusion in the loweourts®

B. Facts and Procedural History @rawford

The defendant ilfCrawford stabbed a man who allegedly tried to rape his,wife
Sylvia®* At the defendant’s trial for assault and atterdpteurder, the prosecution
played for the jury Sylvia's tape-recorded statetmenthe police describing the
confrontation between the defendant and the viétirThe defendant claimed self-
defensé? Because of the state marital privilege barringpause from testifying
without the other spouse’s consent, Sylvia didtaestify at the triaf® Therefore, the
defendant had no opportunity to cross-examine Sigdtatement®

Sylvia’s tape-recorded statement was admitted utltethearsay exception for
statements against penal interest based on herssidmithat she had led the

2. at 71.
daho v. Wright, 497 U.S. 805 (1990).

Scrawford, 541 U.S. at 76 (Rehnquist, C.J., concurrisge alscAmber Allred Furbee,
Note,Legal Crossroads: The Hearsay Rule Meets the @irtendment Confrontation Clause
in Crawford v. Washington, 38 REIGHTON L. Rev. 999, 1050-59 (2005) (stating that
application of standards enunciatedRobertsand Wright would have produced the same
result reached by the majority @rawford).

30See Crawford541 U.S. at 72 (Rehnquist, C.J., concurrisge alsdState v. Rivera, 844
A.2d 191, 202 n.13 (2004) (stating that tewford Court’s distinction between testimonial
and nontestimonial hearsay is a novel one undeCtmdrontation Clause).

Slcrawford, 541 U.S. at 75 (Rehnquist, C.J., concurring).
%21d. at 38 (majority opinion).

.

¥d. at 40.

Fyd.

%9d. at 38.
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defendant to the victim's apartment and thus hadlitt@ted the assauft. The
prosecution sought to use Sylvia's tape-recordatiestent as evidence that the
stabbing was not in self-defen§eThe defendant claimed that admission of Sylvia's
statement violated his federal constitutional righbe confronted with the withesses
against him under the Sixth Amendmé&htThe trial court admitted the statement
based onOhio v. Roberté ruling that the statement was trustworthy under th
Robertsstandard, and offered several reasons to sugmartieterminatioft:

The jury convicted the defendant of assault, anel ¥dashington Court of
Appeals reversetf. The Court of Appeals held that Sylvia's statemdidtnot bear
particularized guarantees of trustworthiness afefed several reasons in support of
its conclusiorf? The Washington Supreme Court reinstated the daf#is
conviction, concluding that the statement bore goies of trustworthineés.
Specifically, the Washington Supreme Court reliedtioe similarities between the
defendant’s confession and Sylvia’'s statement athisng the conclusion that the
statement was trustworthy.

The United States Supreme Court granted certidcadetermine whether the
prosecution’s use of Sylvia’s statement violatee @onfrontation Clause, and the
Court reversed the judgment of the Washington Supr€ourt:®

C. Crawfords Treatment of Sixth Amendment Precedent

The Court inCrawford used the case as an opportunity to reconsidestémelard
articulated inOhio v. Robert€ for the admissibility of an unavailable witnessist

d. at 40.

g,

*9d.

4’Ohio v. Roberts, 448 U.S. 56 (1980).

“ICrawford, 541 U.S. at 40See supraiotes 22-24 and accompanying text arfth notes
47-62 and accompanying text for a discussioRaferts

“2d. at 41. The Court of Appeals of Washington rewvérske conviction in an
unpublished opinion. State v. Crawford, No. 25307 2001 WL 850119 (Wash. Ct. App.
July 30, 2001).

“Crawford, 541 U.S. at 41.
*see id. State v. Crawford, 54 P.3d 656 (Wash. 2002).

**SeeCrawford, 54 P.3d at 663-64Crawford 541 U.S. at 41-42. The Washington
Supreme Court rejected the prosecution’s argunfeatt $ylvia’'s statement did not have to
bear guarantees of trustworthiness because thadiefewaived his confrontation rights by
invoking the marital privilege.Crawford 54 P.3d at 660. The court declined to force the
defendant to choose between the marital privilegé eonfronting his spouseld. The
prosecution did not challenge that holding in threted States Supreme Coufrawford, 541
U.S. at42n.1.

“8Crawford, 541 U.S. at 42, 68-69.
“"Ohio v. Roberts, 448 U.S. 56 (1980).
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of court statemerff. The Court stated that the testOhio v. Robertdails to protect
criminal defendants against typical ConfrontatidauSe violationg®

In Roberts the defendant was charged with forgery of cheoid possession of
stolen credit card®¥. At the preliminary hearing on the matter, theesefant's
lawyer called a witness who testified that she knk& defendant and that she had
allowed the defendant to use her apartment forraédays while she was awaly.
The defendant’s attorney tried to obtain an admis&iom the witness that she had
given the checks and credit cards to the defendahout telling him that he did not
have permission to use thémThe witness denied that she had don® so.

When the witness became unavailable for the ttisd, prosecution sought to
admit the transcript of her testimony at the predany hearing? The trial court
admitted the transcript into evidence, and the mi#dat was convicted. The Ohio
Court of Appeals reversed the conviction, rulingttthe prosecution had failed to
make a good faith effort to secure the witnesgsnalance® The Supreme Court of
Ohio affirmed on other grounds, holding that théness was unavailable and that
the transcript was inadmissible at the defenddrieit®” The rationale was that even
though the defendant had the opportunity to crossséne the witness at the
preliminary hearing, this was not the equivalentcofistitutional confrontation at
trial.%®

In its analysis of whether the prior testimony bé twitness at the preliminary
hearing bore “adequate indicia of reliability,” thinited States Supreme Court in
Robertsdeclined to specify the level of questioning tivauld be sufficient to satisfy
the Confrontation Clause’s requirement of crossw@ration®® The Court held,
however, that the defendant’s attorney had testedaitness’s testimony “with the
equivalent of significant cross-examinatidf. Therefore, the Supreme Court relied
on the defendant’s prior opportunity to cross-exaarthe witness in its analysis of

“Crawford, 541 U.S. at 42.
“9d. at 60.
50Roberts 448 U.S. at 58.

%lid. The witness was the daughter of the couple frdrorwthe defendant had allegedly
stolen the credit cards and the chedkks.

*d.

#Hd.

*d. at 59.
*9d. at 60.
*9d.

Id. at 61.
g,

*9d. at 68-70.

50d. at 70. TheRobertsCourt stated that the defense attorney’s quesiipof the witness
at the preliminary hearing “clearly partook of @esxamination as a matter of forn:, and
that it “comported with the principapurpose of cross-examination:” challenging the
declarant’s veracity, perception, memory and inéghoheaning.d. at 71.
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whether the transcript was sufficiently reliable The Court inCrawford disagreed
with the rationale oRobertsbut not the resuf?

The Crawford opinion contains an extensive history of the Si&thendment’s
Confrontation Clause and the development of a cr@nidefendant’'s right to
confront his or her accuséfs. The Court concluded that when dealing with
testimonial statements, the framers of the Congiiiudid not mean to “leave the
Sixth Amendment’s protection to the vagaries ofrthles of evidence, much less to
amorphous notions of ‘reliability.** The Confrontation Clause is concerned with
more than reliability of evidenc®. It is concerned with the manner in which the
reliability of evidence is tested, and the requitest is cross-examinatih.

The Court inCrawford cited to one of its earlier decisiorButton v. Evan§’ to
illustrate the limitations on the definition of tisonial statement®. In Dutton a
statement made to someone other than a law enferteafficer or agent of the
government was admissible against a defendantsamhbrder trial by the person to
whom the statement was maeShaw’s testimony about what Williams had told

®4d. at 73;see alscCalifornia v. Green, 399 U.S. 149, 151, 158-597()Confrontation
Clause not violated by admission at trial of wiigsprior testimony from a preliminary
hearing—testimony that was given under oath andestiio cross examination—when
witness was testifying at trial and subject to falid effective cross-examination); Mattox v.
United States, 156 U.S. 237, 240-44 (1895) (Conétion Clause not violated by admission
at trial of a transcribed copy of testimony of twdtnesses from a previous trial, when
witnesses had died in the interim and were fullgreined and cross-examined when they
testified in former trial); Thomas LiningeProsecuting Batterers AfteCrawford, 91VA. L.
Rev. 747, 753, 784-87 (2005) (arguing that one of wags to facilitate domestic violence
prosecutions afte€rawfordis to create more opportunities for cross-exaronadf victims in
preliminary hearings, depositions, and other paepioceedings).

52Crawford, 541 U.S. at 58 (stating thRbberts*hew[ed)] closely to the traditional line” in
its outcome because of its emphasis on the defésdeerlier opportunity to cross-examine
the witness).

%d. at 43-50. The decision sets forth the story @ thial of Sir Walter Raleigh to
illustrate the inherent unfairness in a system tiwas not permit the accused to confront the
witnesses against himid. at 44-45. SeeMargaret A. BergerThe Deconstitutionalization of
the Confrontation Clause: A Proposal for a Proseciatl Restraint Model 76 MINN. L. REV.
557, 570-71 (1992); Joshua C. Dickinsdime Confrontation Clause and the Hearsay Rule:
The Current State of a Failed Marriage in Need dDaick Divorce 33 (REIGHTONL. REV.
763, 765-66 (2000).

S4Crawford, 541 U.S. at 61.

9d.

%9d.

5Dutton v. Evans, 400 U.S. 74 (1970).
®8Crawford, 541 U.S. at 57.

%Dutton, 400 U.S. at 77, 87-88. Dutton a prosecution witness named Shaw testified
that he and Williams, who was an accomplice ofdbfendant Evans in the alleged murder,
had been fellow prisoners during the time that Mifitls was arraigned on the murder charge.
Id. at 77. Shaw testified that when Williams returtedhe penitentiary after the arraignment,
Shaw asked him how he had made ddt. Shaw testified that Williams had responded, it'If
hadn’t been for [the defendant] Alex Evans, we wlottlbe in this now.” Id. The statement
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him was admitted on the basis of a Georgia statitearsay exception. The statute
provided that if a conspiracy had been proved, statement made by a conspirator
“during the pendency of the criminal project” wadnassible against any other
conspirator? The hearsay exception applied by Georgia allotiedntroduction of
out-of-court statements made both during the cowfs¢he conspiracy and the
concealment of the conspirafy. The absence of a prior opportunity to cross-
examine the statement Duttonwas not a bar to its admission because the stateme
was not testimonidPf

The focus on government officers and agents indiermination of whether
statements qualify as testimonial casts some doubthe holding inWhite v.
lllinois.” The Court inCrawford acknowledged that its holding was not entirely
consistent with the holding &White™ In White statements of a child victim to an
investigating police officer were admitted as spomebus declaratiofd. The
Crawford Court acknowledged that its analysis was “in temsisith the holding in
White’® but it declined to state specifically wheth&hite survived the decision in
Crawford”

was admitted over the objection of defense cours®l, Shaw was cross-examined at length.
Id. at 77-78.

"Dutton, 400 U.S. at 78.
d. at 81.

"?Crawford, 541 U.S. at 57.But see In reE.H., 823 N.E.2d 1029, 1037 (ll. App. Ct.
2005) (holding that grandmother’s testimony abdildés statements to her regarding sexual
abuse implicated the Confrontation Clause evenghahe statements were not made to a
government official)petition for appeal allowed33 N.E.2d 2 (lll. 2005)See infranote 328
for a discussion df re E.H.

"White v. lllinois, 502 U.S. 346 (1992).
"Crawford, 541 U.S. at 58 n.8.

"Whitg 502 U.S. at 349-51.
"®Crawford, 541 U.S. at 58 n.8.

""The Court later characterized the holding/\thiteas the “one arguable exception” to the
Confrontation Clause’s requirements of unavailgpilof the witness and prior cross-
examination in cases involving testimonial hears®avis v. Washington, 126 S. Ct. 2266,
2275 (2006). In a concurring opinion WWhite Justice Thomas noted that the Confrontation
Clause jurisprudence to that point had implicitgsamed that all hearsay declarants were
“witnesses against” a defendant within the meamihthe Confrontation ClauseWhite 502
U.S. at 359 (Thomas, J., concurring in part ancceamg in the judgment). Justice Thomas
argued that neither the history nor the text of @enfrontation Clause supported this
assumptionid. at 358, and suggested the following interpretatibthe Confrontation Clause:
“The federal constitutional right of confrontatiemtends to any witness who actually testifies
at trial, but the Confrontation Clause is implichtey extrajudicial statements only insofar as
they are contained in formalized testimonial malerisuch as affidavits, depositions, prior
testimony, or confessions.Id. at 365. Justice Thomas reiterated this positiosuibsequent
decisions. SeeDavis 126 S. Ct. at 2280-83 (Thomas, J., concurrinthenjudgment in part
and dissenting in part); Lilly v. Virginia, 527 U.$16, 143-44 (1999) (Thomas, J., concurring
in part and concurring in judgmengge alscAkhil Reed Amar,Confrontation Clause First
Principles: A Reply to Professor Friedma86 Geo. L.J. 1045, 1045 (1998) (arguing that the
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lll. IMPACT ONEXCITED UTTERANCE EXCEPTION

Federal and state courts have reached differerdlesions on the admissibility
of excited utterances und€rawford based on their consideration of various factors
and the importance placed upon each 8n&.number of courts have concluded that
excited utterances, even when made to a policeesfinh response to some degree of
questioning, are not testimonfdl. Other courts have taken the opposite viewpoint,
reasoning that an excited utterance may be tesiithifnthe questioning by law
enforcement officers is for investigatory and fgathering purposes in anticipation
of a future prosecutioft. Structured and detailed questioning is more yikelresult
in responses that implicat€rawford, even if the responses qualify as excited
utterances under state evidentiary riles.

Confrontation Clause “encompasses only those ‘wgas’ who testify either by taking the
stand in person or via government-prepared afftdadiepositions, videotapes, and the like”).

®0ne view is that “[o]n paperCrawford is a thorough originalist resolution of a
constitutional question. In application, howevére Court's analysis raises substantial
guestions and leaves them unanswered. Equalligai$icant as the Court’s holding, then, is
what it failed to resolve—and indeed explicitly tieed to address."See The Supreme Court,
2003 Term—Leading Case¥18 Hawrv. L. Rev. 316, 321 (2004)see alsoLininger, supra
note 61, at 777-81. Professor Lininger explairsd theCrawford decision has caused lower
courts to be inconsistent in their application afigus factors in cases involving domestic
violence prosecutions, and also suggests sevei@inte that would enable prosecutors to
convict batterers within the parameters set o@rawford Id.

The purpose of this Article is to provide an in-tlediscussion of the various factors that
the courts have utilized and the context in whioh factors arise in order to determine more
accurately whether an excited utterance is adniésaiminst a defendant underawford

°See, e.g United States v. Brun, 416 F.3d 703, 707-08 (Bith 2005) (finding victim's
statements to police officer not testimonial wheyelice interaction with victim was
unstructured and questioning not suggestive).

80See, e.g Drayton v. United States, 877 A.2d 145, 150451( 2005) (finding that when
police questioned the victim, they were aware efiature of the crime and the participants’
identities).

8see, e.g Siler v. Ohio, 543 U.S. 1019 (2004) (vacatingt&tv. Siler, No. 02COA028,
2003 WL 22429053 (Ohio Ct. App. Oct. 24, 2003) ek though approximately eight hours
had passed between the estimated time of the victigath and the statement of the victim’s
child to the officers, the child’s statement wamiéted as an excited utterance because a child
may be under the stress and excitement of evelatedeto a crime for a longer period than an
adult. Siler, 2003 WL 22429053, at *6. In addition, the ch@dve his statement to the
officers in the course of two interviewdd. The first interview lasted between thirty and
forty-five minutes, and the second interview ladtadone hour.Id.

On remand, the Ohio Court of Appeals held that ploéice had obtained the child's
statements through “a structured police interragétand that the statements were, therefore,
testimonial. State v. Siler, 843 N.E.2d 863, 8640 Ct. App. 2005)appeal allowed 847
N.E.2d 5 (Ohio 2006).

In light of Crawford, the Supreme Court has remanded for further cersidn, three
cases in which statements made to the police wamgti@d against defendants at trial based
on hearsay exceptions other than the excited ntteraSeeGoff v. Ohio, 541 U.S. 1083
(2004) (admitting the statement of defendant’s wifade to police at trial as a statement
against penal interest when the wife was unavailéni trial). On remand, the Ohio Court of
Appeals held that statements made by Mr. Goff'sewid the police while they were
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Courts that agree on the result in these casésdliffi@dr on their rationales. Some
court decisions that have held excited utteranodset nontestimonial focus on the
fact that the declarant initiated the contact withice and gave the statement without
first being approached. Others emphasize that dvehre declarant provided the
statement in response to questioning, the questiomiust be sufficiently structured
and controlled to bring the statement within @@wfordrule. Still others examine
the declarant's motivation in providing the statemmend conclude that it is
nontestimonial if given to obtain aid or to redube level of danger and not to aid
law enforcement in a future prosecutfdn.

The Supreme Court has confirmed that courts mustinduish between
statements that are made to address an ongoinggenogr (nontestimonial) and
statements that are made to provide informatiort tten be used in a later
prosecution (testimoniaff. Although the Court's decision iDavis somewhat
clarified Crawfords reach, the line between these two kinds of statés can be
difficult to draw® A combination of these factors in any one cadg exacerbates
the difficulty 2

interrogating her were not admissible against Myff@t his trial. State v. Goff, No. 21320,
2005 WL 236377, at *2 (Ohio Ct. App. Feb. 2, 2005).

See alsoPrasertphong v. Arizona, 75 P.3d 675 (Ariz. 200@kated 541 U.S. 1039
(2004) (admitting statements made to police byraividual involved in the crime for which
the defendant was prosecuted as statements apairatinterest); People v. Castille, 133 Cal.
Rptr. 2d 489 (Cal. Ct. App. 2003yacated Shields v. California, 541 U.S. 930 (2004)
(admitting statements made by co-defendants toc@dh a joint interview against each
defendant as adoptive admissions and statements mdrty—two firmly rooted hearsay
exceptions). On remand, the California Court op&gls affirmed the convictions, holding
that an adoptive admission elicited during a jgotice interrogation does not implicate the
Sixth Amendment o€rawford SeePeople v. Castille, 29 Cal. Rptr. 3d 71, 81-85I(Ca
App. 2005).

Lastly, the United States Court of Appeals for 8exond Circuit remanded a case to the
district court to consider whether the use of guiltea allocutions of alleged co-conspirators
against a defendant to prove the charged conspiedgtes Crawford United States v.
Pandy, No. 03-1553, 2004 WL 960023, at *1-2 (2d ®iay 5, 2004).

82SeeState v. Wright, 701 N.W.2d 802, 812-13 (Minn. 3p(@listing eight factors or
considerations to guide courts when determiningtidrea particular statement is testimonial),
cert. granted 126 S. Ct. 2979 (2006) (judgment vacated and casanded to the Supreme
Court of Minnesota for further consideration inhigpf Davis).

%Davis v. Washington, 126 S. Ct. 2266, 2273-74 (3006

8d. at 2283 (Thomas, J., concurring in the judgmenpamt and dissenting in part)
(stating that the modified standardDavis “yields no predictable results to police officarsd
prosecutors attempting to comply with the law”).

8See generallylohn F. YetterWrestling WithCrawford v. Washingtorand the New
Constitutional Law of Confrontatiorv8 RA. BaRr. J. 26, 29 (2004) (“One can imagine, for
instance, excited utterances subdivided into ‘yeacited utterances’ that are nontestimonial
statements, standard ‘excited utterances’ thatdcad either way, and ‘mildly excited
utterances’ that would be admissible under thedagaexception but excluded because they
contain ‘testimonial’ statements.”).
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A. Contact Initiated by Declarant

A number of court decisions issued af@awford have held excited utterances
to be nontestimonial when the declarant makes titersent after initiating contact
with law enforcement authorities. Because theatect initiates the interaction in
these cases, the statement is not taken “in theseaf [a police] interrogatiorf®
and, therefore, is not testimonial. Even thoughgtatement might still qualify as “a
formal statement to government officefé,the absence of interrogation or formal
questioning is regarded as more significént.

An example of this scenario Iseavitt v. Aravé® In Leavitt the United States
Court of Appeals for the Ninth Circuit held thagttrial court properly admitted an
excited utterance made by the victim to the polieasoning that the statement was
not “testimonial” undeCrawford® In Leavitt the victim had been frightened on the
night before her death by a prowler at her hdmé&he called the police and told
them that she thought the prowler was the defendaoause he had tried to talk
himself into her home earlier that d&y.The Ninth Circuit rejected the defendant’s
argument that admission of the hearsay testimooblatéd his rights under the Sixth
Amendment’s Confrontation Clau$e. The court acknowledged that the question
was close but “[did] not believe that [the victilh&atements [were] of the kind with
which Crawford was concerned, namely, testimonial statemefitsSThe court went
on to explain the distinction between the victimtatements and the statements in
Crawford

8Crawford v. Washington, 541 U.S. 36, 52 (2004).

®d. at 51. It is worth noting that subsequent todiésision inCrawford, the Supreme
Court stated in dicta that statements made inltiserece of interrogation could also qualify as
testimonial. Davis 126 S. Ct. at 2274 n.1. The Supreme Court dedit with statements
produced as the result of interrogations becaussethvere the only statements involved in
Davis and its companion caselammon v. Indiana SeeHammon v. State, 809 N.E.2d 945
(Ind. Ct. App. 2004)aff'd, 829 N.E.2d 444 (Ind. 2005eVv'd sub nomDavis v. Washington,
126 S. Ct. 2266 (2006).

885ee Dickinson, supra note 63, at 806-09. Mr. Dickinson describes tlierdnce
between these kinds of statements as follows:
The difference is subtle, yet defensible. The keyo look at the circumstances
surrounding the giving of the out-of-court stateintenthe government. For instance,
if a witness walks up to a police officer and anmmes, “| saw Jim shoot Lisa,” that
type of situation in no way resembles the sortalafses concerning the framers. This
wholly unsolicited statement does not resemblepttosecutorial abuses common in
the trial by affidavit scenario because the statemes not elicited by the government
for purposes of trial.
Id. at 807 n.364.

8 eavitt v. Arave, 371 F.3d 663 (9th Cir. 20048st. denied545 U.S. 1105 (2005).
1d. at 683.

.

d.

9d.

%Id. at 683 n.22.
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We do not think that [the victim’s] statements he tpolice she called to
her home fall within the compass of [the examplésthe types of

statements that qualify as testimonial in tBeawford decision. The
victim], not the police, initiated their interactio She was in no way
being interrogated by them but instead sought theip in ending a
frightening intrusion into her home. Thus, we duat believe that the
admission of her hearsay statements against [teadient] implicate “the
principal evil at which theConfrontation Clausevas directed[] . . . the
civil-law mode of criminal procedure, and partialyaits use ofex parte

examinations as evidence against the accu$ed.”

During the defendant’s murder trial Btate v. Barne¥ the court used similar
reasoning in admitting statements made by the defet’s mother to a police officer,
following a prior assault. The officer testified that in March 1998 the defant’s
mother drove herself to the police station, entéhedstation crying and sobbing and
stated that her son had assaulted her and threaterdl her® The court admitted
the testimony as an excited utterafice.

The Supreme Judicial Court of Maine concluded thatvictim’s statements to
the police were not testimonial underawford'® The court based its conclusion on
the fact that the victim had gone to the policdi@taon her own, not because the
police had sought her out or requested her pres€nde addition, the victim was
still under the stress of the event when she mhdestatements, and any questions
posed by the police were for the purpose of det@ngiwhy she was distress&d.
There was an absence of structured police questipand the police had no reason
to believe that any wrongdoing had occurred uhél¥ictim made her statements.

In State v. Andersoit* a group of juveniles flagged down a police offigeno
was attempting to locate the source of an activéedlar alarmt® The officer
stopped and asked the group what was going onttenguveniles told him that a
“large black man with a bald head just kicked ie ttoor of a business across the

%d. at 684 n.22 (fourth alteration in original) (quugiCrawford v. Washington, 541 U.S.
36, 50 (2004)).

%State v. Barnes, 854 A.2d 208 (Me. 2004).
“1d. at 209.

%d.

“d.

19, at 211.

103,

102| d

193d. The cours reasoning irBarnestouches upon some of the other factors that are
discussednfra.

1%state v. Anderson, No. E2004-00694-CCA-R3-CD, 2005 171441 (Tenn. Crim.
App. Jan. 27, 2005xff'd, 183 S.W.3d 335 (Tenn. 2006krt. denied127 S. Ct. 47 (20086).

199d. at *1.
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street” and that he was “still insid€® The officer drove to the business, discovered
the door open and found the defendant in&itle.

The court inAndersonheld that the statements were admissible as elxcite
utterances and did not fit into any of the cordinesnial categories as set forth in
Crawford'® The court went on to explain that “the essenttaracteristics that
cause the juveniles’ statements to fall within #mabit of the excited utterance
exception conflict with the characteristics thatgbmake them testimoniat®

A shortcoming in theAndersoncourt’'s analysis is that it links the evidentiary
issue too closely with the Confrontation Clauseiéss’ A rationale that would be
more consistent wittCrawford would hold that the juveniles’ excited utterances
were not testimonial because of their actions itiaiting contact with the policE?

In affirming the admission of the statements oneabpthe Tennessee Supreme
Court emphasized that the police were in a “prelany investigational mode” when
they spoke to the witnessE$. They were trying to determine exactly what was
happening and were not gathering evidence foruadyrosecution®?

These cases illustrate one factor to be used bgrloaurts in their application of
Crawford When the declarant initiates the contact witlvegonmental authorities
and makes a statement, the statement falls out§ithee definition of “testimonial”
in Crawford In such cases, the law of evidence determinesissibility of the

1994.

107| d

1089, at *3-4.
1094, at *4.

1seeCrawford v. Washington, 541 U.S. 36, 51 (2004)e@ing the regulation of out-
of-court statements to the law of evidence wouitlez the Confrontation Clause powerless to
prevent even the most flagrant inquisitorial preesi”).

Hl5ee, e.g.People v. Corella, 18 Cal. Rptr. 3d 770, 776 (Cal App. 2004) (holding that
the victim’s statements to the 911 operator weretestimonial because the victim initiated
the 911 call to request assistance); People v. Back85 N.Y.S.2d 870, 871-74 (2004)
(holding that the statements of the domestic asséatlm, who approached a police officer
seated in the passenger seat of a van that wapestap traffic at a red light, were not
testimonial because the victim initiated contacthvithe police officer immediately after the
incident in order to seek immediate protection)ofe v. Watson, No. 7715/90, 2004 WL
2567124, at *2 (N.Y. Sup. Ct. Nov. 8, 2004) (hofglthat the restaurant employee’s statement
to police that the defendant “just robbed me. it jobbed us in Burger King.” immediately
following a robbery of the restaurant was not tastiial because the employee, who was
injured in the robbery, initiated the exchange didinot make the statement in response to
any police questioning); State v. Forrest, 596 ZIR2, 24-27 (N.C. Ct. App. 2004) (holding
that statements of the victim were not testimobhi&dause the victim, not the police, initiated
the statements immediately after the rescue froendtiminal incident without the police
asking any questionsgff'd, 611 S.E.2d 833 (N.C. 200%3ert. granted 126 S. Ct. 2977
(2006) (judgment vacated and case remanded to upee®e Court of North Carolina for
further consideration in light obavis), dismissed as moo636 S.E.2d 565 (N.C. 2006)
(dismissing in light of defendant’s death).

125tate v. Maclin, 183 S.W.3d 335, 353 (Tenn. 2006).
13q,
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statement. The focus in these cases is on thardetk timing in the making of the
excited utterance, and it is irrelevant that tteeshent is made to a law enforcement
officer or government official.

B. Location of Interaction Between the Declarantlahe Law Enforcement Agents
and Extent of Structure and Formality of Questignin

Another factor that courts have considered in tlagiplication ofCrawford is
whether questioning of the declarant by law enforeet agents is structured and
formal!** In most cases dealing with this factor, the lmrabf the questioning is a
consideration in the court’s analysis. If the diges are informal and unstructured,
the courts are more inclined to characterize amyestents procured from such
guestions as nontestimonial. This situation arifsége questioning takes place at the
scene of the incident itself or at a location ottiean the police station, such as a
hospital.

Other courts have placed more emphasis on whdtkeguestioning is structured
and formal and less emphasis on the locdfionin these cases, the courts seem
concerned with the fact that a governmental autyyde procuring information
through direct questions, even if the questionsfenein number and asked at the
scene of the incidedt® The courts have held that statements generatger wuch
circumstances, even if admissible as excited uites, may implicate the
Confrontation Clause und@rawford*’

In People v. Cag#&® the California Court of Appeals had to evaluatese¢h
different hearsay statements from the victim, wilaadl sustained a cut on his neck
during a fight with the defendant (his mother). eMictim stated that his mother had
slashed him with a piece of glass. He made thi®stent to a police officer at the

14This factor is derived from the language in @ewford decision where the Court
discussed testimonial statements coming in the fofnfcustodial examinations” and a
declarant “mak[ing] a formal statement to governtadficers.” Crawford 541 U.S. at 51.

15%Seeinfra notes 123-32 and accompanying text.

118%5eeCommonwealth v. Gonsalves, 833 N.E.2d 549, 552sMa005) (‘[S]tatements
made in response to questioning by law enforceragehts are per se testimonial, except
when the questioning is meant to secure a volstiéme or to establish the need for or provide
medical care.”)cert. denied 126 S. Ct. 2982 (2006)Watson 2004 WL 2567124, at *15
(whether questioning constitutes interrogation @ determined by the number of questions
asked by a police officer or law enforcement agesa® als?Commonwealth v. Williams, 836
N.E.2d 335, 338-39 (Mass. App. Ct. 2005) (applyithg “per se” rule announced in
Gonsalvek

SeeUnited States v. Brito, 427 F.3d 53, 60 (1st C0%) (discussing view that the
excited nature of the utterance is secondary to dbelarant's objectively reasonable
expectations of whether the statement would be pseskecutorally)cert. denied 126 S. Ct.
2983 (2006)Dickinson supranote 63, at 811 (arguing against the “unwarramated unduly
restrictive” distinction “between statements madefarmalized testimonial settings versus
informal investigative settings”).

"8pegple v. Cage, 15 Cal. Rptr. 3d 846 (Cal. Ct. /f)4),petition for review granted
99 P.3d 2 (Cal. 2004). The California Supreme €bas ordered supplemental briefing in the
matter so that the parties can address the effeBtawis on the issues presented Gage
People v. Cage, No. S127344, 2006 Cal. LEXIS 8@E3. June 28, 2006).
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hospital, to a doctor at the hospital, and to thmes police officer at the police
station'*® The trial court admitted the statements under Gadifornia Evidence
Code as both spontaneous statements and a victpost of a physical injur{?®

The court inCageheld that the statement to the doctor at the halspas clearly
nontestimonial and that the statement to the palitieer at the police station was
clearly testimoniat?* On the statement to the police officer at thepita the court
held that the statement was not testimonial “bexatie interview was not
sufficiently analogous to a pretrial examination &yjustice of the peace; among
other things, the police had not yet focused omimec or a suspect, there was no
structured questioning, and the interview was imf@rand unrecorded?

The lack of formality and structure in the mannéqoestioning, in addition to
the fact that it took place at a hospital and mofaicourtroom or station house,
persuaded the court i€age that the interview was not an interrogatiéh.
Therefore, the statement was admissible as a speoua or excited utterance and
was not testimonial und€rawford***

In contrast to the holding iBage the court inwall v. Stat&® held that a police
interview of a witness at a hospital was structugedstioning?® In Wall, one of the
victims of an assault provided a statement to thle@ detailing how the defendant
had made several racial epithets and then attabi®edvictims with a wooden
board*?” When the victim was unavailable to testify aaltria deputy testified as to
what the victim had told him in response to the ulgls questioning at the
hospital*® The trial court admitted the victim’'s statemeass excited utterances,
and the defendant challenged the admission of thtersents as a violation of his
right to confront the witnesses against Rffn.

The issue on appeal was “whether a non-testifyiiigess’s statement made to a
police officer during investigation of a crime anttriminating the defendant, is

119Cage 15 Cal. Rptr. 3d at 848.
120d. at 850.

124, at 848. The victim's statement to the police a#ffi at the police station was a
recorded station-house interview identical to the at issue i€rawford and the statement to
the doctor was not made to the police or an agittiegpolice. Id. at 854-55.

122d. at 848;see alsdCassidy v. State, 149 S.W.3d 712, 714-16 (Tex..Rpp4) (holding
that victim’s statement to police officer at hogpivas admissible as an excited utterance and
victim’'s interview by police officer was not an é@mtogation as defined i@rawford), cert.
denied 544 U.S. 925 (2005).

12Cage 15 Cal. Rptr. 3d at 856-57.
1244, at 857.

12all v. State, 143 S.W.3d 846 (Tex. App. 2004f'd, 184 S.W.3d 730 (Tex. Crim.
App. 2006).

1284d. at 851.
1279, at 848.
1289,
1299,
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admissible against the defendatif.” In reliance on the standard for interrogation
from Crawford as a statement “knowingly given in response tocstined police
guestioning,” the court iWall held that an interview of a witness at a hospgal
“structured police questioning” and, therefore, iarerrogation undeCrawford®*
The victim's statement was held to be “testimonialhder the standard in
Crawford®?

It is difficult to distinguish Cage and Wall from each other on their facts.
Perhaps one difference is thatGage the law enforcement agent was still trying to
determine whether a crime had been committed attithe he conducted the
interview®® The court inCage stated that the deputy engaged in no structured
guestioning but simply extended “an open-endedatiein for [the victim] to tell his
story.™* In Wall, however, the deputy’s questioning of the victinaswmore
specifically related to the investigation of a ceil? The cases clearly illustrate the
difficulty that courts have encountered in the aggtion of Crawfordin this context.

That application, however, may become somewhat dé&§sult in light of the
Supreme Court's decision iavis v. Washingta¥® In Davis the Court
distinguished between interrogations that occuinduan ongoing emergency and
interrogations that occur when the emergency hasert® Thus, even if the
interview inCagewas informal and unrecorded, the fact that thécpolere asking
guestions some time after the incident in an efforestablish past events would
seem to make the victim’'s statement to the polestihonial undeiDavis The

1304d. at 849.
134, at 851.

1323d. Applying the standard of an “objectively reasdeateclarant standing in the shoes
of the actual declarant[,]” the Texas Court of Gniat Appeals held that a reasonable person
would have realized that the officers were investigy a criminal occurrence and were
gathering evidence for a prosecution. Wall v. &tdi84 S.W.3d 730, 742-45 (Tex. Crim.
App. 2006). The Court of Criminal Appeals, therefoagreed with the Court of Appeals that
admission of the statement violated the defendaigtds under the Confrontation Claude.
at 745. The Court of Criminal Appeals also agredth the Court of Appeals that the
erroneous admission of the statement was harmissmi a reasonable doubt because it did
not contribute to the defendant’s convictiold. at 745-46. The Court of Criminal Appeals
remanded the case back to the Court of Appealsdiosideration of whether the confrontation
violation was harmful during the punishment stafjthe proceedingld. at 746-47.

The holding of the Texas Court of Appealdifall is also in stark contrast to its holding in
Cassidy SeeCassidy v. State, 149 S.W.3d 712, 714-16 (Tex..Ax4) (holding that
victim’'s statement to police officer at hospitalssadmissible as an excited utterance and that
victim’'s interview by police officer was not an @mtogation as defined i@rawford), cert.
denied 544 U.S. 925 (2005kee alsoTyler v. State, 167 S.W.3d 550, 553-54 (Tex. App.
2005) (pointing out apparent conflict betwaafall andCassidy.

13%people v. Cage, 15 Cal. Rptr. 3d 846, 856 (Cal.App. 2004),petition for review
granted 99 P.3d 2 (Cal. 2004).

134d. at 856-57.

135Wall, 143 S.W.3d at 848, 851.

138Davis v. Washington, 126 S. Ct. 2266 (2006).
137d. at 2273-74.
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Supreme Court of California will reconsider theulesn Cagein light of the United
States Supreme Court’s decisiorDavis'®

A statement would seem to qualify as testimoniadaravis if it is made in
response to any police questioning that occurg #fie threatening incident is no
longer in progres§? even if the questioning takes place at the scéieecincident
itself and elicits a statement that qualifies as excited utterance under state
evidentiary law. The Supreme Court deemphasized réwirement that the
questioning be formal and structured in its decisioDavis**° which was a point of
emphasis for several courts in the immediate athrofCrawford

For example, inUnited States v. WeBf# the police officer conducted the
guestioning right at the scene. Webh the court held that statements made in
response to investigatory questioning at the soérsecriminal event soon after the
occurrence of the criminal event were not madeegponse to police interrogation as
contemplated byrawford®*? In Webl a police officer arrived on the scene of an
assault and asked the victim, “What happen¥é?The victim responded, “[the
defendant] punched me with a closed fist two tifnethe face.*** When the police
officer asked her why, the victim responded tha¢ $tad refused to give the
defendant money for drugs and that the two hadegoibto an argument as a
result*

The court inWebbreasoned that the police officer's main concerasking the
questions was to investigate the situation andsterain what had happengd.In
addition, “[t]he situation did not resemble a fotmpalice investigation at a police
station.™” Therefore, the victim's statements were admitéteexcited utterancé¥.

138pegople v. Cage, No. S127344, 2006 Cal. LEXIS 8@k8. (June 28, 2006) (ordering the
parties to submit supplemental briefs addressiegeffect ofDavison the issues presented in
the case).

1395eeDavis, 126 S. Ct. at 2278-79.

140The Court inDavis did not entirely reject the notion that the degoééormality of the
statement is an important consideration in the rdetation of whether the statement is
testimonial. 1d. at 2278 n.5. The Court did, however, characteitisedistinction between
“formal” and “informal” statements as “vagueld.

14lynited States v. Webb, No. DV-339-04, 2004 WL 27TB1D.C. Super. Ct. Nov. 9,
2004).

1434, at *3.
143, at *1.
144,
1494,
1484, at *3.
147d. at *4.

1489, at *4-5; see alsoAnderson v. State, 111 P.3d 350, 351, 353-54 aladt. App.
2005) (holding that injured man’s response to moldficer's question, “What happened?”,
was not testimonial unde&€rawford because it was not given in response to interimggt
cert. granted 126 S. Ct. 2983 (2006) (vacating judgment andareding case to the Court of
Appeals of Alaska for further consideration in ligii Davis).
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In two cases decided by the Indiana Court of Appesthtements by a domestic
violence victim to a police officer were held to hentestimonial because of the
informal nature of the questioning. Fowler v. Statg* the court held that a
domestic assault victim’s statement to a policéceff who asked the victim what
had happened ten minutes after arriving at thedeesie in response to a 911 call,
was not a testimonial statement and was therefdmissible undeCrawford®*
The victim responded that her husband, the deféndhad punched her several
times in the face!® Despite the lapse of time between the policeceffs arrival
and the victim’s statement, the courtiawler concluded that the victim’s statement
was an excited utterané®.

On the issue of admissibility of the statement un@eawford the court in
Fowler held “that when police arrive at the scene of meident in response to a
request for assistance and begin informally questg those nearby immediately
thereafter in order to determine what has happesidements given in response
thereto are not ‘testimonial® The court emphasized that the investigation was
still in a preliminary stage and that the policeravasking questions at the scene of
the incident shortly after it occurrétf.

In a concurring opinion ifrowler, Judge Crone took the position tiztawford
did not apply to the facts of the ca8e. Judge Crone stated that although the
domestic assault victim in the case had been ureratipe, she testified at trial and
was therefore subject to cross-examination reggrttia statements that she made to
the police at the scer®. Judge Crone concluded his concurring opinion \likn
following statement: “The fallout from Justice Se& ‘clarification’ of the
Confrontation Clause i@rawford will reverberate through the evidentiary landscape
for some time to come and will create countlessndihas for trial and appellate
courts . .. %7

19owler v. State, 809 N.E.2d 960 (Ind. Ct. App. 20G#f'd, 829 N.E.2d 459 (Ind.
2005),cert. denied126 S. Ct. 2862 (2006).

1%0d. at 961, 964.
1544 at 961.
153d. at 962.
153d. at 964.

1%4d. On appeal, the Indiana Supreme Court “assumefitjout deciding that [the
victim’'s] account [of the assault to the police]smastimonial.” Fowler v. State, 829 N.E.2d
459, 464 (Ind. 2005)ert. denied126 S. Ct. 2862 (2006). Nevertheless, the aumtluded
that the statement was properly admitted and aéfirrthe defendant’s conviction on the
ground that the victim had appeared at trial and sidject to cross-examinatioid. at 464-
66. Under the standard announcedawvis the Indiana Supreme Court was correct that the
victim’'s account was testimonial because the “prinfurpose” of the police questioning was
to establish the prior criminal incident, which was longer ongoing at that poinSeeDavis
v. Washington, 126 S. Ct. 2266, 2273-74 (2006).

155Fowler, 809 N.E.2d at 965 (Crone, J., concurring).

158d. at 966. The Indiana Supreme Court agreed witticiu€rone’s position that the
victim's appearance at trial satisfied the Confapion Clause. SeeFowler, 829 N.E.2d at
464-65.

57Fowler, 809 N.E.2d at 966 (Crone, J., concurring).
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Similarly, in Hammon v. Staf€® which the Supreme Court reversed as the
companion case tDavis v. Washingtaf® the court held that statements made by a
domestic violence victim to an investigating officesere not testimonial under
Crawford'®® The victim’s statements were admissible as edaitéerances because
the victim made the statements to the police atstartling event that had recently
taken placé® Even though the victim gave her statement in diresponse to
police questioning, it was not an interrogationdggined in Crawford®®> Using
some of the language froRowler, the court irHammonreasoned as follows:

We thus hold that when police arrive at the scehan incident in
response to a request for assistance and beginmally questioning
those nearby immediately thereafter in order toeweine what has
happened, statements given in response theretmarétestimonial.”
Whatever else police “interrogation” might be, we dot believe that
word applies to preliminary investigatory questiasied at the scene of a
crime shortly after it has occurred. Such intéoactvith withesses on the
scene does not fit within a lay conception of pmlitinterrogation,”
bolstered by television, as encompassing an “ilgarvin a room at the
stationhouse. It also does not bear the hallmarksaro improper
“inquisitorial practice.*?

The courts inWebh Fowler andHammonseparated the police activity into two
distinct stages: the initial determination of whattually occurred, and if the
occurrence constituted a crime, the investigatibthe crime itself. These courts
reasoned that any answers to police questioningngiuhe former stage were
nontestimonial statements because the Cotrawford emphasized the importance
of “formal statement[s] to government officef¥"and described the “striking
resemblance [between police interrogations andméaxations by justices of the

1%8ammon v. State, 809 N.E.2d 945 (Ind. Ct. App. 30&#d, 829 N.E.2d 444 (Ind.
2005),rev’d sub nomDavis v. Washington, 126 S. Ct. 2266 (2006).

*pavis 126 S. Ct. at 2278-80.
1%0Hammon 809 N.E.2d at 952.
1844, at 948-49.

%3d. at 952.

183d.; see alsdPeople v. Corella, 18 Cal. Rptr. 3d 770, 776 (Cal.App. 2004) (holding
that preliminary questions asked at the crime scbioetly after the crime occurred constituted
an “unstructured interaction” between the officad gahe withess and not an interrogation);
State v. Hembertt, 696 N.W.2d 473, 483 (Neb. 2@d6)ing that police who ask preliminary
qguestions to ascertain the level of danger wheporeding to emergency calls are not
gathering information to make a case against aestispert. denied 126 S. Ct. 2977 (2006).
The Indiana Supreme Court lammonagreed with the Court of Appeals that responses to
initial inquiries at a crime scene typically woultbt qualify as testimonial statements.
Hammon v. State, 829 N.E.2d 444, 453 (Ind. 20@8)d sub nomDavis v. Washington126
S. Ct. 2266 (2006). The Indiana Supreme Courtinkxtito adopt the view, however, that
excited utterances are per se nontestimoriéal.

184Crawford v. Washington, 541 U.S. 36, 51 (2004).
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peace in England[,]” in the 16th and 17th centulieslf the police ask questions
during the former stage, any answers to those ipusstonstitute statements that are
not testimonial. When the police possess littlemorinformation about a particular
occurrence, it follows that they will not be abteask questions that are formal and
structured as contemplated Wgrawford'®® Responses to the more detailed
guestions asked during the investigatory stage, ellew produce testimonial
statements that are subject to the rul€@fwford

Under Davis v. Washingtgnpolice questioning at either stage will produce
testimonial statements so long as the criminaldieci is not ongoing and the
“primary purpose” of the questioning is to estdblike prior incident in a way that
could be used in a subsequent criminal prosectitiomhe degree of formality is
still a consideration in the determination of whesta statement is testimonid,but
the Court inDavis seemed to break from the rationaleGrawford when it stated
that “[i]t imports sufficient formality, in our vig, that lies to [police] officers are
criminal offenses.*®

An illustration of this two stage procedure thapears to be consistent with the
distinction made irDavis (between statements to meet an emergency—which are
nontestimonial—and statements to establish a pestte-which are testimonial) is
evidenced inStancil v. United Staté€® In Stancil the evidence against the
defendant consisted solely of the testimony of kcpmfficer who appeared at the
home of the defendant and his wife in response @d & call. The police officer
testified to certain statements that the defendamife had made to him shortly after
the police arrived on the sceté. The trial judge allowed the statements to be
admitted as excited utterancés. On appeal, the defendant argued that the
statements were testimonial un@mawford and should have been excluded because
he had not cross-examined th&th.

*9d. at 52.

1%65ee alsdPeople v. Bryant, No. 247039, 2004 WL 1882661 {MiCt. App. Aug. 24,
2004) (finding that victim’'s excited utterance wast testimonial because victim was
seriously injured when police found him and tha tuestion of “What happened?” did not
constitute an interrogation when victim respondeat &2 person named Rick had shot him),
remanded 722 N.W.2d 797 (Mich. 2006) (remanding to courappeals for reconsideration
in light of Davisin lieu of granting leave to appeal).

¥Davis v. Washington, 126 S. Ct. 2266, 2273-74 (2006
1984, at 2278 n.5.

189d. As Justice Thomas pointed out in his dissent, tssibility of criminal proceedings
being brought against a person who makes a falslestatement to a police officer “may
render honesty in casual conversations with palffieers important. It does not, however,
render those conversations solemn or formal inotidénary meanings of those termsld. at
2283 n.3 (Thomas, J., concurring in the judgmemtart and dissenting in part).

1"05tancil v. United States, 866 A.2d 799 (D.C. 2008l'g en banc granted378 A.2d
1186 (D.C. 2005).

14d. at 801.
172d. at 801-02.
173d. at 802.
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The court inStancil remanded the case for additional findings on wédrethe
defendant’s rights under the Confrontation Clauserewviolated’* The court
reasoned that the activities of the police at fharament during the investigation of
the 911 call were divided into two distinct stag@sStatements by the defendant’s
wife to the police during the first stage, befohe fpolice had restored order and
began asking questions, were not testimonial anddcbe admitted as evidence
under the excited utterance exceptibnStatements made by the defendant’s wife to
the police after the police had secured the scaagements that were in response to
guestions that the police asked her, took on diftesial character” and would
ordinarily be inadmissible under the Confrontatidlause!’”” The court inStancil
stated that the types of statements cited by that@oCrawford as testimonial “all
involve a declarant’s knowing responses to strectiquestioning in an investigative
environment.*® The ‘“investigative environment, however, could &&ome or a
hotel room under the right circumstancés.”

In People v. WatsqH® the court had to determine whether a series térseents
were testimonial unde€rawford when made by an employee of a Burger King
Restaurant immediately following a robbery of tiestaurant®® Immediately after
the police captured the suspects, the employee,wesobleeding profusely from an
injury suffered during the robbery, stated to ttaiqe that the defendant “just
robbed me. He just robbed us in Burger Kit. The police officer then asked the
employee whether any other perpetrators were imeblin the robbery, and the
employee responded that the defendant had acted’&loFinally, when the police
officer asked the employee to describe what haphethe employee described the
defendant’s actions in entering the Burger King tR@sant, revealing a gun and
demanding money from the sdfé.

The employee made his second statement in respors@olice question about
whether any other perpetrators were involved in ithiebery, but it was not a
structured question that was asked in anticipatibrrial.'®® Rather, the police
wanted to secure the area where the robbery hagiredcand determine whether
they should search for other robbers in the vigitfit Therefore, this statement was

4d. at 815.

9d. at 814.

178d. at 815.

d. at 813, 815.
89, at 812.

9d. at 812 n.25.
18%pegople v. Watson, No. 7715/90, 2004 WL 2567124 (I$p. Ct. Nov. 8, 2004).
1844, at *1-2, *13-15.
834, at *2.

834,

184,

189d. at *14.

186,
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not testimonial and could be introduced at the midd@t's trial without violating
Crawford'®’

The employee’s final statement, however, was madeesponse to structured
guestioning by the policé® When the police asked the employee what had
happened, they had already placed the defendansitody and were trying to obtain
information to further their investigation and et prosecution of the
defendant® Given the circumstances that existed at the tifrtee questioning, the
employee should have been aware that the informatiould be used at future
judicial proceeding$® Therefore, the court inWatson concluded that the
employee’s third statement was testimonial in retand could not be introduced
against the defendant at trial because it wasuigjest to cross-examinatid®. The
court rejected the argument that no interrogatiad taken place because the police
had asked only two questions:

Interrogation, even as that term is used in théoqalal sense, is not
determined by the number of questions asked. Véhpalice officer or
any other law enforcement agent questions a patewiiness for the
purpose of gathering information to aid in a suspgarosecution, and the
witness is aware of the purpose of the officerssiions, structured
guestioning amounting to an interrogation has aeclur That the officer
obtained all of the pertinent information from agle question is of no
moment:%

The court inWatsonpermitted the police to determine what actuallgwned
without excluding the statements made by the eng@dy the course of that process.
Once the police determined what had happened atttaurant, however, the court
characterized as “interrogation” any questions tlidiowed. Law enforcement
agents, therefore, are capable of producing bagtimienial and nontestimonial
statements within a short period of time from thene witness. Moreover, it is not
always possible to draw a precise line of demasodtetween the police officers’ act
of responding to an emergency and the act of gathewvidence for the subsequent
prosecutiort®®

187| d

1884, at *15.
1894.
1904, at *15.
194,

193d. This analysis illustrates how the above-statetbfa work together in adjudicating
the issue of whether a particular statement isntestial. TheWatsoncourt’s conclusion that
the police were engaging in structured questioramginterrogation, followed directly from its
conclusion that the police were gathering evideiocea future prosecutionSee infranotes
292-340 and accompanying text for a discussiontatements to be used as evidence in a
future prosecution.

19pavis v. Washington, 126 S. Ct. 2266, 2283 (2008)ofmas, J., concurring in the
judgment in part and dissenting in part).
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In People v. Victors® the defendant was charged with domestic battety.
couple in an adjoining room, the Doerrs, heard giag-type” and “thumping”
noises coming from the room in which the defendamt the victim were staying>
The Doerrs also heard the defendant speak in g fmgty voice and call the victim
an offensive nam&® When the Doerrs heard the victim tell the defenda stop,
Mr. Doerr called the police and spoke to them ugair arrival*®’

One of the officers on the scene spoke to themittf The victim informed the
officer that she and the defendant had an arguraedtthe argument escalated into
the defendant pushing her, pulling her hair, pumgHier and choking hé¥? At
trial, the State sought to have the officer testifpout what the victim had told him
because the victim did not test®}. The trial court admitted the victim’s statements
as excited utterancéy.

The court inVictors rejected the claim that the victim’s statementshi police
officers constituted excited utterances and heklt the admission of the police
officer's testimony regarding the victim's staterterto him violated the rule
announced irCrawford®? The court reasoned that the victim made the reiaés
to the police in response to their questions wttiky were investigating a possible
crime?® Because the police officer’s testimony was offet@ establish an element
of the crime with which the defendant had been gbdy it constituted testimonial
evidence unde€rawford®® The Victors case is another example of the distinction
between the initial determination by the policendfat actually occurred and police
investigation of the crime itself. By distinguislgi between the initial police
response to the incident and the subsequent piolestigation of the incident, the
court inVictorscorrectly anticipated the Supreme Court’s rulin@avis

In a concurring opinion, Justice O’Malley disagreedth the majority’s
conclusion that the victim’'s statements were natiter utterance€®> On whether

¥people v. Victors, 819 N.E.2d 311 (lll. App. Ct.02), appeal denied830 N.E.2d 8
(1ll. 2005).

199d. at 314.
1984,
197|d.
198y,
1994d. at 314.
2004,
2039, at 315.

203d. at 320. In ruling that the statements were notted utterances, the court\Vfictors
did not specify the evidentiary rule that would yad® for the admission of the statements.
See infranote 205.

23yictors, 819 N.E.2d at 320.
2044, at 320-21.

209d. at 321 (O'Malley, J., concurring). Justice O'Mslfl also took issue with the
majority’s decision to reach the federal ConfroimatClause issue und&rawford when it
had already decided that the statement was exclodeevidentiary grounds under lllinois
state law.Id. at 323.
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the victim’s statements were testimonial un@eawford, Justice O'Malley stated the
following:

With the ink hardly dry onCrawfords Copernican shift in federal
constitutional law, a panel of the lllinois Appé#aCourt plummets
undaunted, but for no good reason, into the murlgtevg left in

Crawfords wake. In its zeal, the majority stretches thefirdtion of

“testimonial” to unprecedented girth in [llinci%.

Because the victim gave her statement to the paticGn informal setting without
any structured questioning and only minutes aftee tncident had occurred,
reasoned Justice O’Malley, the victim's statemerdswnot testimonial under
Crawford®’ It is another example of the uncertainty involiedrying to identify
the precise point in time when the police have egds respond to the incident and
have begun to gather evidence.

In Samarron v. Staf®® the declarant was standing among a group of mem wh
were approached by a second group of men. A m#reisecond group stabbed Mr.
Villatoro, who was in the declarant’s group, andter man from the second group
hit Mr. Villatoro over the head with a hamntét. Mr. Villatoro died from his
injuries, and the declarant gave a statement to pibiece one hour after the
incident?®® Based on the declarant’s statement, the poliae able to identify the
defendant as the man who had stabbed Mr. Villatdr@he declarant did not testify
at trial, and his statement was admitted as anezkcitterancé*?

The court inSamarronheld that the admission of the declarant’s stateme
violated the Confrontation Clause of the Sixth Amheent because the statement
was testimoniat*® The declarant had not spontaneously providedstaigement to

2084, at 323.

207d. at 324. In Justice O’Malley’s view, the police westill trying to determine exactly
what had happened when they spoke to the victidh. When asked how he conducted the
questioning of the victim, the police officer tdigtil, “| asked her basically . . . what was
happening.”Id.; see alsdState v. Alvarez, 107 P.3d 350, 355 (Ariz. Ct. ARA05) (holding
that victim’'s excited utterance to police, whichsa@btained in response to questioning, was
not testimonial because police did not know thetilme had been committed when they spoke
to victim and were still trying to ascertain whatdhhappenedpetition for review granted in
part, No. CR-05-0104-PR, 2005 Ariz. LEXIS 127 (Ariz.0B),andremanded byNo. CR-05-
0104-PR, 2006 Ariz. LEXIS 96 (Ariz. 2006jacated in part anaff'd, 143 P.3d 668 (Ariz.
Ct. App. 2006). On remand from the Arizona SupreDeeirt for reconsideration in light of
Davis the Arizona Court of Appeals affirmed, holdingtthe victim gave his statement to
the police during an ongoing emergency in ordeshitain medical assistance for his serious
injuries, and that the officer’s purpose in askihg victim “what happened?” was to assist the
victim and to meet the emergencilvarez,143 P.3d at 674.

2083amarron v. State, 150 S.W.3d 701 (Tex. Ct. App420
29d. at 702.

#9d. at 703.

g,

212|d

213, at 706.
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the police’® It was a formal, signed, written statement givianresponse to
guestions from the policé®> The admission of the statement violated the difatis
right to confront the witnesses against him becdesdad no opportunity to cross
examine i*'® Because the statement was in writing, it was thactional
equivalent” of ‘ex partein-court testimony” discussed @rawford '’

Under Crawford, informal questioning and gathering of informatidrom
witnesses and victims at the scene of a crime medimnontestimonial statements
that could be used against a defendant at a sudseprosecution without violating
the defendant’s Confrontation Clause rights. Uridavis the emphasis is more on
the timing of the questioning than on the formali§ it. Therefore, police
guestioning of witnesses and victims at the scéraancident that takes place after
the police have neutralized any danger at the saeilleproduce testimonial
statement$!® Informal, unstructured questioning designed tmedsin what
happened or to address an ongoing incident doesamstitute an interrogation as
defined in Crawford®® and this analysis is still valid aftédavis When the
guestioning becomes more structured and organizigd,the information gathered
from it to be used in a future prosecution, sucle w®lates the defendant’s
Confrontation Clause rights unless he or she hasofportunity to cross-examine
the statements. The questioning is likely to bexanore structured and organized
when the police determine that a crime has beemitied and are seeking to learn
the identity of the perpetrator or the manner ®@timmission.

Although some cases place significance on theilmtaif the questioning, with a
hospital deemed to be a less formal atmospheredhaolice statior? the court in
Stancil v. United Staté? stated that a home or hotel room could constifute
“investigative environment” under the right circumnsces. In addition, the court in
People v. WatsG# concluded that even two questions can constittrigctsired
guestioning if law enforcement personnel have mlabe suspect in custody prior to

219d. at 707.

29,

29q.

2licrawford v. Washington, 541 U.S. 36, 51 (2004).
2¥avis v. Washington, 126 S. Ct. 2266, 2273-74 (32006

21%SeeCommonwealth v. Gonsalves, 833 N.E.2d 549, 562M&ss. 2005) (Sosman, J.,
concurring in part) (“[P]olice interrogation’ doe®t encompass the basic, immediate, on-
scene questioning of persons present in an atterget the gist of what is happening or has
just happened, i.e., to ascertain why police welked to the scene and what steps need to be
taken in response."gert. denied126 S. Ct. 2982 (2006).

2205eeCassidy v. State, 149 S.W.3d 712, 716 (Tex. Cp./A004) cert. denied544 U.S.
925 (2005); People v. Cage, 15 Cal. Rptr. 3d 848, (&al. Ct. App. 2004 petition for review
granted 99 P.3d 2 (Cal. 2004).

22Istancil v. United States, 866 A.2d 799, 812 n.253([2005),reh’g en banc granted
878 A.2d 1186 (D.C. 2005).

222people v. Watson, No. 7715/90, 2004 WL 2567124%1&t (N.Y. Sup. Ct. Nov. 8,
2004).
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asking the questions. When the witness’s stateisentitterf®® or recorded®* it is
likely that such a statement will meet the stand@ardtestimonial material under
Crawfordbecause the statement is very similar to in-cagtirnony.

C. Purpose of the Statement

In the analysis of whether the rule announce@riawford applies to a particular
statement, courts have also examined the declargnitpose for making the
statement. In some cases, the declarant’'s primativation is to obtain protection
from danger or to be rescued from a dangeroustigiZ® In such cases, courts
have usually held the statement to be nontestirhéialf, on the other hand, the
declarant makes the statement to provide informafay a possible future legal
proceeding, the courts have held such statemente testimoniat?” It can be a
difficult task for courts to distinguish betweeresle different kinds of statemerts.
As is the case with all of the factors, the outcarhéhese cases is often determined
by which factor is most prevalent in a given siimmat

Emergency 911 calls have been placed in both cagsyoA nontestimonial plea
for help and protectid® may become a testimonial report of a crime that loa
used at a future judicial proceeding if the cafteakes a specific accusatiefl. The
caller may make such an accusation voluntarilynaresponse to questions from the
911 operatof:!

The Supreme Court subsequently confirmed the walidf the distinction
between statements that are made to obtain proteatid statements that are made
to provide incriminating evidence for ConfrontatiGtause analysi€? The Court in

22%5eeSamarron v. State, 150 S.W.3d 701, 706-07 (TexA@p. 2004).

2247 recorded statement may not qualify as an exaitieérance in most circumstances
because it is likely that such a statement wouldHtained at a point when the declarant is no
longer under the stress of the exciting eventthéf statement was admissible as an excited
utterance, however, the degree of formality andcstire involved in procuring the statement
would qualify it as testimonial und&@rawford

25The declarants in these cases are usually thensiaif the crimes.

2265eeUnited States v. Brito, 427 F.3d 53, 62 (1st CDO®) (“Ordinarily, statements
made to police while the declarant or others alierstpersonal danger cannot be said to have
been made with consideration of their legal raraifans . . . [T]herefore, . . . such statements
will not normally be deemed testimonial.tert. denied126 S. Ct. 2983 (2006).

2Icrawford v. Washington, 541 U.S. 36, 51 (2004) [aixjing that “pretrial statements
that declarants would reasonably expect to be pseskecutorally’” are part of the core class
of testimonial statements (quoting Brief of Petito, supranote 14, at 23)).

228\hite v. lllinois, 502 U.S. 346, 364 (1992) (Thomak, concurring in part and
concurring in the judgment) (“Attempts to draw aeli between statements made in
contemplation of legal proceedings and those nomade would entangle the courts in a
multitude of difficulties.”).

22%5ee infranotes 237-65 and accompanying text.
2%5ee infranotes 307-15 and accompanying text.
Zl5ee infranotes 329-38 and accompanying text.

B25eeDavis v. Washington, 126 S. Ct. 2266, 2273-74 €00
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Davis stated that if the purpose of the police intertmgais to respond to an
emergency, statements made in the course of therdgiation are nontestimonfaf.
Conversely, if the purpose of the police interramats to establish the occurrence of
an event in anticipation of a future prosecutidatesnents made in the course of the
interrogation are testimoni&' The Court inDavisdescribed the distinction in terms
of the interrogation and not the statements therasebecause interrogation had
produced the statements in the cases before fiefihe Court made clear that
“even when interrogation exists, it is in the firadalysis the declarant’s statements,
not the interrogator's questions, that the Confioh Clause requires us to
evaluate.®®

Thus, courts that made the distinction betweenethe®s kinds of statements in
the immediate aftermath @rawford correctly anticipated the Court’s clarification
of Crawford in Davis An examination of these cases illustrates thahewith the
Davisdecision as a guide, the distinction is not alwaygsear one.

1. Statements to Obtain Aid or to Reduce the Let&anger

In People v. Moscé®” the prosecution sought to introduce as evidenddata
recording of a 911 caif® The court allowed the recording to be admitted as
evidence because it was not “testimonial” as t¥ahtis explained i€rawford?°

The Moscatcourt pointed out that 911 calls are among thet mmsmon form of
evidence in domestic violence cag¥sThe court explained that, prior @awford,
it was fairly clear that the admission of 911 calks excited utterances was not a
violation of the Sixth Amendment's ConfrontationaGbe?** TheMoscatcourt then
concluded that “[a] 911 call for help is essengiadlifferent in nature than the
‘testimonial’ materials tha€Crawfordtells us the Confrontation Clause was designed
to exclude.?? The victim usually generates these calls outesfireé to be rescued
and protected from dang&?. In addition, the 911 call is not the equivalefitao
formal pretrial examination but rather the “elecically augmented equivalent of a

334d. at 2273.
34d. at 2273-74.
29d. at 2274 n.1.
2394,

Z’people v. Moscat, 777 N.Y.S.2d 875 (N.Y. Crim. ZLi04).
9. at 875.
29d. at 876.
2494, at 878.
2444,

2434d. at 879.
2434,
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loud cry for help.?** Lastly, the 911 call is part of the criminal ident itself and
not part of the prosecution that follows.

In People v. Conyef¥® the prosecution sought to introduce two 911 caldsle
within minutes of each other by a third party whadhwitnessed the defendant’s
alleged assault of the victifft. In the first call, the witness screamed for pelic
assistance to stop a fight between her son andnsianv.?*® In the second call, the
witness screamed for an ambulafe.The prosecution sought to introduce both
calls as excited utteranc&s.

The Conyerscourt concluded that neither call was testimofifal. The court
reasoned that the witness made the calls as sheeaeting to the serious situation
that was happening right in front of H&%. Her intention in making the call was to
stop the assault that was in progress and not ieider the legal consequences of
being a witness in a subsequent criminal proseeftfoBecause the statements were
not testimonial, their introduction at the defentdarial did not violate his Sixth
Amendment confrontation rights underawford?**

244d. at 880.

29d.; see alsatCommonwealth v. Galicia, 857 N.E.2d 463 (Mass.63Q@pplyingDavis
and holding that domestic assault victim's stateean 911 dispatcher were admissible
because the purpose of the statements was to eti@blpolice to respond to an ongoing
emergency).But seeRichard D. Friedman & Bridget McCormadRial-In Testimony 150 U.
Pa. L. Rev. 1171, 1193-1200 (2002) (arguing that participantthe violence that results in
911 calls are aware that statements made in suth ar@ likely to result in arrest and
prosecution and to be used as evidence againgtefieadant at trial).See generallyavid
Jaros,The Lessons dPeople v. MoscatConfronting Judicial Bias in Domestic Violence
Cases InterpretingCrawford v. Washington, 420 Crim. L. Rev. 995 (2005) (discussing
discrepancies between the actual circumstancdsedd1l call ilMoscatand the facts recited
in the decision); Liningersupra note 61, at 774, n.136 (pointing out that Mescatcourt
incorrectly recited several of the facts in theecasd that the prosecution eventually declined
to pursue the case because of problems with tlieese).

24%people v. Conyers, 777 N.Y.S.2d 274 (N.Y. Sup.2004),aff'd, 824 N.Y.S.2d 301
(N.Y. App. Div. 2006).

2474, at 275.
248,

249d.

204,

Bq, at 277.
224, at 276-77.
3d. at 277.

4d. On appeal, the Appellate Division of the New Y&ukpreme Court agreed that the
911 calls were not testimonial in light davis because “the objective circumstances
indicate[d] that the primary purpose of the poleueestioning during the call was to enable
assistance during an ongoing emergency, rathertthastablish some past fact.” People v.
Conyers, 824 N.Y.S.2d 301, 302 (N.Y. App. Div. 2pQéting Davis v. Washington, 126 S.
Ct. 2266, 2276-77 (2006)3ee alsdPeople v. Coleman, 791 N.Y.S.2d 112, 113-14 (Mph.
Div. 2005) (determining that a brief descriptionanf attack in progress in a 911 call was not
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Similarly, the issue before the United States Cofihppeals for the First Circuit
in United States v. Brit®® was whether and under what circumstances an excite
utterance in a 911 call should be considered tesii@h®*® In Brito, an anonymous
911 caller engaged in a dialogue with the 911 dperatating that she had heard a
gunshot, describing the suspect's appearance amadido and telling the operator
that the suspect had a handdtin. During the trial, the prosecution sought to
introduce the tape of the 911 call as evidefiteExcept for the caller’'s description
of the pistol, the court admitted the 911 taperasxaited utterance?

On appeal, the defendant asserted that admissitimeeafedacted version of the
911 tape violated his Sixth Amendment right to conf the speakeéf’ The
defendant’s first argument was that an objectivegsonable caller would have
understood that the statements given during thenaalld be available for use at a
subsequent prosecutiétl. Second, the defendant contended that the statemen
given after the questions posed by the 911 openatoe the product of police
interrogatior?®

After reviewing the three formulations of testimalnstatements i€rawford and
the court decisions interpreting those formulatiahe Brito court held that the 911
caller’s primary motivation was to neutralize thmniinent danger that she faced
from the suspect and to obtain a prompt respomse law enforcemer® For that
reason, the caller lacked the “capacity to apptediae potential long-range use of
her words,” making the call nontestimonial and atilile as an excited utterartée.
The questions from the 911 operator served tofglarid focus the caller’'s statement
and were not interrogaticf

Victims also make statements with the primary pagof escaping danger and
directing law enforcement agents to the scene eirnbident. InState v. Macliyf®
two police officers arrived at the victim’s home asesult of a 911 hangup c&l.

testimonial because the caller’'s purpose was taimhiolice intervention)leave to appeal
denied 836 N.E.2d 1157 (N.Y. 2005).

2%United States v. Brito, 427 F.3d 53 (1st Cir. 20@8)t. denied126 S. Ct. 2983 (2006).
9. at 55-56.
7. at 56.
89, at 57.
29d. at 57-58.
289, at 58.
214, at 59.
262|d.

234, at 59-62.
24d. at 63.
269,

65tate v. Maclin, No. W2003-03123-CCA-R3-DC, 2005 813977 (Tenn. Crim. App.
Feb. 9, 2005)ev'd, 183 S.W.3d 335 (Tenn. 2006).

2679, at *2.
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Upon entering the house, the officers saw the diefiehand the victim, who had
swelling and bruises on her fai®. The victim told one of the officers that she and
the defendant had gotten into an argument on theheae from work and that the
defendant had pulled out a gun, pointed it at leadhand threatened to kill her if she
did not shut ug®® The defendant also threatened to kill the vicsichildren?”® The
victim explained to the officer that the defend&ad hit her in the face with his
hands*™

The Maclin court concluded that the victim's statements to plodice officer
were nontestimonial undeC€rawford®’? The victim, who feared for her safety,
summoned the police to her home and spoke to theepshen they arrived thef&
The police did not obtain the statement througleriogatior’’® Therefore, the
police officer's testimony about those statemernith mibt violate the defendant’s
Confrontation Clause rights under the Sixth Amenaiié

On appeal, the Tennessee Supreme Court reversethedahdhat the victim’s
statements to the police were testimofialTheMaclin court anticipated the United
States Supreme Court’s rationaleDiavis v. Washingtaf’ reasoning that the arrival
of the police neutralized any immediate dangerdawg the victim?’® In addition,
because the victim gave such an extraordinarilgitket statement to the police, she
should have reasonably expected that the statewmntl be used prosecutoriaf.
Even though the Tennessee Supreme Court agreedthdtiennessee Court of

2684,
2694,
2194,
24,
2739, at *16-17.

213d. at *17. In this way, the victim also initiatedetitontact or interaction with the
police. See supraotes 86-111 and accompanying text.

2"Maclin, 2005 WL 313977, at *17.

29d.; see alsoUnited States v. Griggs, No. 04 CR. 425(RWS), 2004 2676474
(S.D.N.Y. Nov. 23, 2004) (permitting police officer testify at trial that, upon arriving on the
scene, he heard the statement, “Gun! Gun! He’'saggun!,” and then saw the declarant
gesture at the defendant because the statememiotveesstimonial undeCrawford).

278state v. Maclin, 183 S.W.3d 335, 352 (Tenn. 2006).

2""The United States Supreme Court decidzavis five months after the Tennessee
Supreme Court’s decision Maclin.

2"%Maclin, 183 S.W.3d at 352.

29d. The Court reached this conclusion by applying tttied definition of testimonial
from Crawford v. Washingtarb41 U.S. 36, 52 (2004). It is interesting toentitat the police
in Maclin were dispatched to the residence of the victim #reddefendant based on a 911
hang-up call. Maclin, 183 S.W.3d at 339. Assuming that the victim méudecall, if she had
stayed on the line and described the defendantéslkaton her as it was happening, her
statement would have been nontestimonial and, fivereadmissible under the standard
established irDavis five months later.SeeDavis v. Washington, 126 S. Ct. 2266, 2273-74,
2276-77 (2006).
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Criminal Appeals that the officers’ general quesingy at the scene did not constitute
police interrogation, the Tennessee Supreme Cearhed the opposite conclusion
on whether the victim’'s statement was testimofifalThe different results reached
by the Tennessee Court of Criminal Appeals andTimenessee Supreme Court in
Maclin clearly illustrate the difficulty that courts fagetrying to characterize police

conduct as either responding to an emergency dregag evidence for a future

prosecutiorf®

In Key v. Staté® a police officer who answered a disturbance aalintl the
defendant and the victim outside on the groundnirmayument®® The victim told
the officer that the defendant had restrained heresseven o’clock that morning,
that she had just run from the house and that #fendant had grabbed her and
pulled her to the ground?

TheKeycourt concluded that, by responding to the distackathe police officer
was not producing evidence for a potential crimprasecution (which is one of the
situations discussed @rawford).?®> Rather, the officer was securing the scene and
assessing the situatié¥. The court held that the underlying rationalehe excited
utterance exception supported the conclusion thatvictim’s statements were not
testimonial?®’

The cases reveal a willingness on the part of thets to analyze these quickly
developing situations at each stage in order terdebhe whether any statements
implicate theCrawford doctrine. InMoscat*® Conyer$® and Brito,?*® the courts
agreed that the admission of statements made d@ddgcalls did not violate the

29%Maclin, 183 S.W.3d at 352.

BlgeeDavis 126 S. Ct. at 2283 (Thomas, J., concurring in jtiigment in part and
dissenting in part) (stating that most police resas to reports of crimes “dpethto respond
to the emergencgndto gather evidence”) (emphasis in original).

2%Key v. State, 173 S.W.3d 72 (Tex. Ct. App. 2005).
2839, at 73.

24,

29d. at 76.

284.; see alscStancil v. United States, 866 A.2d 799, 814-1532005) (holding that
statements made by the victim to the police whenpdlice first arrived at the scene of a
domestic disturbance were not testimonial becauder dvad not yet been restoredh’g en
banc granted878 A.2d 1186 (D.C. 2005)But seeCommonwealth v. Young, No. 0313 CR
5855 (Mass. Dist. Ct. Lynn May 7, 2004) (holdingttlvictim’'s statement to police officer
upon his arrival at the scene that her husbandchhdekr in the face and chest, which qualified
as an excited utterance, was inadmissible athigehuse of the defendant’s inability to cross-
examine the statement).

8TKey, 173 S.W.3d at 76-77.
28 eople v. Moscat, 777 N.Y.S.2d 875 (N.Y. Crim. Z004).

2%eople v. Conyers, 777 N.Y.S.2d 274 (N.Y. Sup.2004),aff'd, 824 N.Y.S.2d 301
(N.Y. App. Div. 2006).

20nited States v. Brito, 427 F.3d 53 (1st Cir. 20@8)t. denied126 S. Ct. 2983 (2006).
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defendant’s rights under the Confrontation Claiiselhe courts are reluctant, if not
completely unwilling, to exclude a statement maoletifie purpose of obtaining aid
or neutralizing a dangerous situation. Courts #thhit such statements now do so
with assurance that they are correctly applying rtile laid out inCrawford, and
clarified in Davis When the statements are made at the scene terlfoscement
authorities, the analysis necessarily turns to kel of questioning by the
authorities.

2. Statement as Evidence for Possible Future Putise or Other Legal
Proceedingf?

If a declarant makes a statement to law enforceragents in order to provide
evidence against an accused for a possible futuwsepution, the statement is
testimoniaP®® It is difficult to distinguish many of these staients from those that
are made for the purpose of obtaining aid. As ipresly illustrated, many
statements share characteristics that are commoboth situations, and the
distinguishing factor is often the manner of questg by law enforcement agents.
The court’s characterization of the statement aftén depend upon which factor is
most conspicuous in the particular fact pattern.

An example of the difficulty in this area Bavis v. Statg®* a case in which the
defendant was charged with aggravated assault avitteadly weapon. When a
neighbor heard screams coming from the house whereictim and the defendant
lived together, she called 911 for police assigtdic When the police arrived at the
house, the victim ran across the street to thehbeigs yard?®® At trial, the neighbor
testified that the victim told her, “[h]e tried kill me.”%’

2 The rationale in these decisions conflicts with thesis of Professor Friedman and
Professor McCormack regarding the awareness lef/ed1d callers. SeeFriedman &
McCormack supranote 245see alsdPeople v. Cortes, 781 N.Y.S.2d 401, 415 (2004yi(sd
that purpose of a 911 call is to supply informatifor potential use at a subsequent
prosecution); State v. Powers, 99 P.3d 1262, 1&%v8ash. Ct. App. 2004) (stating that
purpose of victim’'s 911 call was to report deferttamiolation of a protective order, which
provided evidence for his prosecution)Cortes is discussednfra at notes 329-38 and
accompanying text, arflowersis discussethfra at notes 307-15 and accompanying text.

292This factor is derived primarily from the third dfion of “testimonial” in Crawford
statements that were made under circumstanceshwhiould lead an objective witness
reasonably to believe that the statement wouldvaéadle for use at a later trial.” Crawford
v. Washington, 541 U.S. 36, 52 (2004) (quoting Bfog National Association of Criminal
Defense Lawyers et al. as Amici Curiae Supportiatitiéner,supranote 16, at 3).

2%United States v. Arnold, 410 F.3d 895, 902-03 (6ih 2005) (finding that excited
utterances were testimonial statements where viaould reasonably expect that her
statements would be used to prosecute the deféndanated on other ground434 F.3d 396
(6th Cir. 2005) reh’g en banc grantedNo. 04-5384, 2006 U.S. App. LEXIS 4995 (6th Cir.
Feb. 27, 2006).

2%Davis v. State, 169 S.W.3d 660 (Tex. Ct. App. 20@8fd, 203 S.W.3d 845 (Tex.
Crim. App. 2006).

29d. at 663.
2984,

297| d

e
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One of the officers who responded to the 911 esified that he followed the
victim to the front porch of the neighbor's houi¥e. The victim was crying,
trembling and frightened, and she bore signs afrinpn her body?® The police
officer testified as to what the victim had toldrhbn the neighbor’s porch, which
included the details of the defendant’s assauhieni®

The defendant argued that the admission of the@adafficer's testimony about
what the victim had told him violated the defendanights under the Confrontation
Clause of the Sixth Amendmetit. In its analysis of whether the victim’s statement
to the police officer was testimonial underawford, the Davis court stated that “[a]
statement is more likely to be testimonial if therqgpn who heard, recorded, and
produced the out-of-court statement at trial isoaegnment officer*? The court
noted that simply because a statement qualifieanagxcited utterance does not
necessarily mean that “it isso factonontestimonial hearsay outside the scope of the
Confrontation Clause and admissible into evideriEach case must be examined on
its facts to determine if the evidence is testimbaind controlled byrawford”3%
The victim’s statements to the police simultanepgsirved two objectives. The first
was to obtain assistance, and the second was tadprnformation for a possible
future prosecutiof®*

The Davis court conceded the difficulty in drawing the lihetween testimonial
and nontestimonial hearsay und@rawford®® Ultimately, the court did not make
the determination and concluded that even if thetimis statements were
testimonial, the admission of the testimony contaid error that did not contribute to
the convictioni®® The scenario iDavis precluded the court from characterizing the
statement as either primarily a call for assistanadich would be a nontestimonial
statement—or primarily the provision of informatiofor a possible future
prosecution—which would be a testimonial statement.

299, at 664.
294,
3004,
3034, at 665.
303d. at 667.
3039, at 671.
3044, at 672.
3094,

%09d. at 672-73. The Texas Court of Criminal Appeal§iragd the defendant’s
conviction inDavis Davis v. State, 203 S.W.3d 845, 856 (Tex. CApp. 2006). The Court
first held that the victim’s statements to the pelivere testimonial because they were “made
in circumstances objectively indicating that theeegency was over and that the investigation
had begun.”ld. at 849 (citing Davis v. Washington, 126 S. Ct. 28273-74 (2006)). The
statements were, therefore, erroneously admittederu@rawford The Court also held,
however, that any error caused by the admissioth@fstatements was harmless beyond a
reasonable doubt because of the volume of evidentiéal demonstrating that the defendant
had attempted to strangle the victihd. at 849-56.
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In State v. Power¥’ the victim made a 911 call to the police to reghdt the
defendant had been in her home, which was a wviwolatif the no-contact order
against the defendant. In his appeal of the jugyiity verdict, the defendant argued
that the trial court's admission of the 911 tapehaf victim’s call violated his rights
under the Confrontation Clause of the Sixth Amenalfé

The defendant argued that the victim’'s call wagirtemial as defined by the
Court in Crawford because it constituted a pretrial statement thatvittim would
reasonably expect to be used in the subsequenequiisn®® The defendant
characterized the 911 operator as an “immediatewbmo the police” and argued
that the victim was aware of this connection whée snade the cail’® Also,
because the victim was aware of the no-contactrpaeshe was named in it and
spoke of it on the telephone, she would have beereathat her 911 call would
result in the defendant’s arrét.

Based on its examination of the transcript of tHd @all, thePowers court
concluded that the victim’s call was for the puad reporting a crime and not to
get help or protectioft? Because the victim called 911 to report the didetis
violation of the protective order and provided asa@tion of him so that the
authorities could apprehend and prosecute himdgheot call for protection and,
therefore, her statements were testimonial u@tawford®*® The court rejected the
State’s argument and refused to adopt a bright rihe that would admit all 911
recordings into evidencg! Thus, the victim’'s awareness of the protectiveeor
allowed the court to conclude that the statemerst prémarily to provide evidence
for a prosecutiof®

307state v. Powers, 99 P.3d 1262 (Wash. Ct. App. 2004)
3089, at 1263.
309d. at 1263-64.

3194, at 1264 :see alsdavis v. Washington, 126 S. Ct. 2266, 2274 n.D63{explaining
that 911 operators act as agents of law enforcemiban they conduct interrogations of 911
callers).

$powers 99 P.3d at 1264.

$19d. at 1265.

313%d. at 1266see alsdrriedman & McCormacksupranote 245.
*%powers 99 P.3d at 1266.

31%ee alsoPeople v. Ruiz, No. B169642, 2004 WL 2383676 (Q2i. App. 2004)
(holding that the victim’'s statement to the polagout the defendant threatening to kill her
with a handgun was testimonial). The victim’s staént inRuizwas not an excited utterance,
but the case illustrates the difficulty of dealingh dual-purpose statementtd. at *9. Even
though the victim was seeking aid and protectiomfthe police, the court concluded that the
victim was aware that her complaint to the policeuid result in the defendant’s arrest and
prosecution because the conduct of which she congulavas obviously illegal and highly
dangerousld. at *9.

Similarly, a victim's statements to police that wemade contemporaneously with the
defendant’s arrival on the scene were held to b leacited utterances and testimonial
statements because the victim was the only withesthe incident and could reasonably
expect that her statements would be used to prtesséuel defendant. United States v. Arnold,
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In Lopez v. Stat&® the court utilized a different rationale but reeghhe same
conclusion as the court Powers In Lopez the police were investigating a reported
kidnaping and assault when they encountered thegedl victim standing in the
parking lot of an apartment complex. The victinldt¢the police that a man had
abducted him in his own car at gunpoint, and hatedi to the defendant, who was
standing a short distance away in the parking‘lofThe victim also told the police
that the gun used in the abduction was in his*€aT.he officers searched the car and
found a loaded gun under the front passenger*Seatihen the officers questioned
the defendant, he admitted that the gun belongdtiticand that he had hidden it in
the victim’s car when he saw the police offic&fs.

The defendant’s position on appeal was that tted ¢durt's admission of the
victim’s statements about the gun violated his trighder the Sixth Amendment to
confront the witnesses against hith. The Lopezcourt agreed with the trial judge
that the victim’s statement qualified as an excitédrance, but the court also stated
that this determination did not necessarily meaat the statement was properly
admitted into evidenc®&? The court then analyzed whether the statemenerbgd
the victim to the police was testimonial un@awford?® The court concluded that
the statement was not made as a result of an agion, nor was it made in any
formalized testimonial materials, such as affidaeit deposition&* The court held
that the statement was testimonial undzawford because the victim made the
statement with the reasonable expectation thatoildvbe used as evidence in a
subsequent court proceedifiy.

It was significant that the victim made his statetria direct response to a police
officer’s question and that he accused the deferofeancrime in the statemefit. In
its analysis, thé.opezcourt placed importance on the declarant’s purprogsaking
the statement: “[A] startled person who identifeesuspect in a statement made to a
police officer at the scene of a crime surely kndhet the statement is a form of
accusation that will be used against the suspgéct.The court contrasted such a

410 F.3d 895, 902-03 (6th Cir. 2005@cated on other ground434 F.3d 396 (6th Cir. 2005),
reh’g en banc grantedNo. 04-5384, 2006 U.S. App. LEXIS 4995 (6th Geb. 27, 2006).

818 opez v. State, 888 So. 2d 693 (Fla. Dist. Ct. Af}04).
317d. at 695.
318,

319d.

320,

32Yd. at 695-96.
322d. at 697.
334, at 698.
324,

329d. at 698-700.
329d. at 699.

%2’See id. see alsoPeople v. Watson, No. 7715/90, 2004 WL 2567124/ (Nsup. Ct.
Nov. 8, 2004) (stating that no categorical ruleleses excited utterances from t@eawford
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statement to a spontaneous declaration made todfra family member and
reasoned that such a statement would unlikely parded as testimonié®®

analysis and each excited utterance must be amhtyzéts own terms to determine whether
Crawford applies). But seeFowler v. State, 809 N.E.2d 960, 964 (Ind. Ct. AgP04)
(finding excited utterance not testimonial becatiseas unrehearsed, made without reflection
or deliberation, and, therefore, not made in apéiton of its future use at trialaff'd, 829
N.E.2d 459 (Ind. 2005)ert. denied 126 S. Ct. 2862 (2006); Hammon v. State, 809 2 E.
945, 952-53 (Ind. Ct. App. 2004) (reaching samechmion as court ifFowler), aff'd, 829
N.E.2d 444 (Ind. 2005)ev’d sub nomDavis v. Washington, 126 S. Ct. 2266 (2006).

328 opez 888 So. 2d at 699. Th@pezcourt's analysis on this point is consistent with
statement inCrawford that “[a]n accuser who makes a formal statemengdwernment
officers bears testimony in a sense that a pershn wmakes a casual remark to an
acquaintance does not.” Crawford v. Washington, B43. 36, 51 (2004)see alsoState v.
Aguilar, 107 P.3d 377, 379 (Ariz. Ct. App. 2005)ife only manner by whickcrawford
might be implicated is if the excited utterancenmiade in response to a police officer's
query.”); People v. Compan, 100 P.3d 533, 538 (C@lb App. 2004) (finding domestic
violence victim’s statements to a friend aboutdleéendant’s conduct not testimonial because
they were not made to a law enforcement or judiifiter), aff'd, 121 P.3d 876 (Colo. 2005);
Demons v. State, 595 S.E.2d 76, 80-81 (Ga. 20@iffg murder victim’'s excited utterance
to a friend two weeks before the murder not testiedounderCrawford), State v. Staten, 610
S.E.2d 823, 827, 836 (S.C. Ct. App. 2005) (holditegement of murder victim made during a
private conversation with his roommate that defetdwad “pulled a . . . gun” on him not
testimonial undeCrawford), cert. granted 2006 S.C. LEXIS 93 (S.C. Mar. 9, 2006); State v.
Orndorff, 95 P.3d 406, 408 (Wash. Ct. App. 2004)dihg statement of Ms. Coble to Mr.
Nordby, who was not a law enforcement agent, that @bble had seen a man with a pistol,
tried to call 911, and was panic-stricken, notiteshial underCrawford), review denied113
P.3d 482 (Wash. 2005Rickinson supranote 63, at 809 (finding no Confrontation Clause
concerns with an out-of-court statement if the goweent did not assist in the production of
such statement); Robert P. Mosteller, Crawford astihgtonEncouraging and Ensuring the
Confrontation of Witnesse89 U. RcH. L. Rev. 511, 518 (2005) (stating that one of the
unresolved issues iGrawford is “whether statements must be elicited by quastimom a
government agent to be testimonial or whether dumsg by private individuals or
interrogators working for private groups can alsalify”).

The status of the statement’s recipient as a govent agent or private individual is also
an important factor in cases dealing with hearsagjgtions other than excited utteranc8gee
People v. Sisavath, 13 Cal. Rptr. 3d 753, 755-58.(Ct. App. 2004) (finding statement of
child sex abuse victim to a trained interviewenatideotaped interview at which the deputy
district attorney and an investigator from the riistattorney’s office were present to be made
under circumstances that would lead an objectisenker to believe that the statement would
be accessible at a subsequent prosecution andfdtertestimonial undetrawford); People
v. Vigil, 104 P.3d 258, 265 (Colo. Ct. App. 200finding statement of child sex abuse victim
to examining doctor, who was a member of child gcon team and who spoke with the
police before performing the examination, to be enadder circumstances that would lead an
objective witness reasonably to believe that th¢estent would be used prosecutorially and,
therefore, testimonial und@rawford), aff'd in part, rev'd in parf 127 P.3d 916 (Colo. 2006);
Inre E.H., 823 N.E.2d 1029, 1031-32, 1034-37 (lll. A@. 2005) (finding statement of child
sex abuse victim to grandmother testimonial un@eawford because the nature of the
testimony, and not the official or unofficial naguof the person testifying, determines
Crawfords applicability),petition for appeal allowed33 N.E.2d 2 (lll. 2005).

In dissent, Justice Quinn stated that because thensents were not made to a
governmental actor, the statements could not bsidered testimonial und@rawford Id. at
1041 (Quinn, J., dissenting). In Justice Quinniewy even thoughCrawford did not
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In People v. Corte¥® the defendant was charged with various crimes in
connection with the shooting of the victim. Atalri the prosecution sought to
introduce two separate 911 calls made by two diffeindividuals who reported
seeing the shootin® The trial court excluded one of the tapes becahse
statement on it was obtained through interrogatiot was, therefore, testimontal.
The court admitted a redacted version of the othpe because the declarant was
present at trial and subject to cross-examinafion.

On the excluded tape, the record revealed tha®iieoperator had asked the
caller a series of questions about the shootecation, description and direction of
movemenf®*® The court reasoned that the circumstances of s@frie calls,
specifically those calls that report a crime, coméhin the definition of
interrogation®** Because the procedures for 911 calls were eshaliand had rules
and recognized patterns for the collection of infation, they constituted formal
statements as that term is use€mwford 3°

The Cortes court readCrawford as requiring a “reexamination of the basis for
treating spontaneous declarations as admissiblesdngaincluding statements in a
911 call reporting a crime&?* In concluding that 911 calls to report a crime ar
testimonial, the court reasoned as follows:

When a 911 call is made to report a crime and supbrmation about
the circumstances and the people involved, theqaerpf the information
is for investigation, prosecution, and potentiad as a judicial proceeding;
it makes no difference what the caller believes.

The 911 call reporting a crime preserved on tapéhes modern
equivalent, made possible by technology, to thestff@] depositions
taken by magistrates or [justices of the peacekuttte Marian committal
[act of 1555, which required preliminary examinasoof prosecution
withesses to determine if the evidence was sufficie hold the accused
for trial]. Like the victims and witnesses befdie King’'s courts an
objective reasonable person knows that when hbereports a crime the

completely define “testimonial,” th&€rawford Court's formulation of the core class of
testimonial statements would exclude the childsdeshent to her grandmothdd.

32%people v. Cortes, 781 N.Y.S.2d 401 (N.Y. Sup. G04.
339d. at 402.

3314, at 402-03.

¥33d.

3334. at 404.

339d. at 404-05.

339d. at 406.

339d. at 415.
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statement will be used in an investigation andrat@edings relating to a
prosecutiort®’

The Cortescourt put forth a “testimonial per se” rule witbspect to 911 calls.
The court stated that such calls are testimonigdindiess of the caller's belief€.
There is debate as to whose perspective must tsidesad, the caller or the listener,
in the determination of whether any statementuiticlg a 911 call, is testimoni3f
A bright line rule is somewhat easier for courtsafiply because it allows them to
avoid making distinctions that are, at times, diift to decipher. Ease of
application, however, is no justification for exding statements made by a victim in
a 911 call who sought rescue or protecfin.

The Watson case illustrates that law enforcement agents aamupe both
testimonial and nontestimonial statements withirsteort period of time. The
analysis becomes more complicated when the coumrmdaes that a single
statement serves more than one purpos®alnis the court excluded a dual-purpose
statement.

Whether law enforcement agents obtained the statieatéssue is significant but
not always determinative. lbopez the court placed great importance on the fact
that the victim made the statement to the politePowers the court relied on the
victim’'s awareness of the protective order to codel that the victim's statement
was primarily to provide evidence for a prosecutidhis unclear whether the result
would have been the same in the absence of sualeress.

IV. TOWARDS AMOREPRECISESTANDARD

In order to assess tl@&rawford decision’s impact on the admissibility of excited
utterances, the various factors discussed in Rartust be analyzed according to the
three definitions of “testimonial” set forth in thapinion. The goal will be to
produce a clear delineation of those excited uta that are admissible even after
Crawfordand those that would result in a ConfrontationuGéaviolation if admitted.
This Article will then propose a composite definitithat will take into account the
three definitions fronCrawford and the application of those definitions in theesa
Lastly, the Article will offer a slightly revisedevsion of the composite definition
that will take into account the Supreme Court’'sisiea in Davis v. Washingtan

337d. at 415;see alsdrriedman & McCormacksupranote 245, at 1193-1200.
33%Cortes 781 N.Y.S.2d at 415.

33%SeeWhite v. lllinois, 502 U.S. 346, 364 (1992) (Thana., concurring in part and
concurring in the judgment) (stating that the fiavthe definition of “testimonial” put forth by
the United States in its amicus curiae brief, anitédn that included the notion of statements
“made in contemplation of legal proceedings,” waet it was unclear “whether the declarant
or the listener (or both) must be contemplatinglggoceedings”); Mostellesupranote 328,
at 572 (discussing issues related to whose pergpegtatters in determining whether a
statement is testimonial).

34%3eeUnited States v. Brito, 427 F.3d 53, 62 (1st €005) (cautioning “against the use
of an ‘all or nothing’ approach to the admissioneaclusion of 911 calls”)¢ert. denied 126
S. Ct. 2983 (2006); People v. West, 823 N.E.2d982(lll. App. Ct. 2005) (declining to adopt
a bright line rule on whether 911 calls are testimbor nontestimonial); People v. Conyers,
777 N.Y.S.2d 274, 276-77 (N.Y. Sup. Ct. 2004) (atimg 911 call where caller’s intention in
placing the call was to stop an assaaltfd, 824 N.Y.S.2d 301 (N.Y. App. Div. 2006).
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The differences between the two definitions indictitat theCrawford decision did
indeed cause a degree of “interim uncertainty.”

A. First Definition: In-Court Testimony or its Fational Equivalent

The Court inCrawford described the “core class of ‘testimonial’ statata®as
ex partein-court testimony or its functional equivalent-athis, material such as
affidavits, custodial examinations, prior testimahgt the defendant was unable to
cross examine [such as a deposition], or similatria statements that declarants
would reasonably expect to be used prosecutoriatty. The first part of this
definition would not apply to excited utterances alt because statements in
affidavits, depositions or custodial examinationsuld not typically qualify as
excited utterances. Declarants who provide statésnan these formats usually
provide them at some interval after any startlimgre: or condition.

The last portion of th€rawford definition, however, includes statements that a
declarant would reasonably expect to be used putmeglly. This might include an
extremely broad class of statements, but the derdif‘'similar pretrial
statements”—requires the statements to be simiathé statements set forth in
affidavits, depositions or custodial examination¥hese statements, in turn, are
defined as the “functional equivalent” ek partein-court testimony. Therefore, in
order to qualify as a “testimonial statement” unther first definition inCrawford, it
is insufficient for the declarant to reasonably ectpthe statement to be used
prosecutorially. Even if the declarant possessisseixpectation, the statement must
still be “similar” to a statement that is the “fuimmal equivalent” of in-court
testimony. Stated another way, the statement brisinly two steps removed from
in-court testimony.

Therefore, statements made to law enforcement sgehere the declarant
initiates the contadd® are not “testimonial statements” under this dé&fini, and the
cases that have addressed this scenario have deffthesame conclusion. To
conclude that the statement is not testimonial Binfgecause it is an excited
utterance, as some of the cases do, does nothakenalysis sufficiently faf* The

“w

4lcrawford v. Washington, 541 U.S. 36, 68 n.10 (2004)
343d. at 51 (quoting Brief of Petitionesppranote 14, at 23).
34%5ee supranotes 86-111 and accompanying text.

34The Court in Crawford sought to separate the protections provided by Sheh
Amendment from evidentiary rules regarding admifgib See Crawford541 U.S. at 61see
also Richard D. Friedman,Adjusting to Crawford: High Court Decision Restores
Confrontation Clause Protectionl9 QRimM. JsT. 4, 7 (2004) (describingCrawford as
confirmation that rule against hearsay and the fwotdtion Clause are separate legal
authorities); Thomas J. Reed, Crawford v. Washimgtad the Irretrievable Breakdown of a
Union: Separating the Confrontation Clause from thearsay Rule56 S.C. L. Rv. 185,
185-86 (2004) (describinGrawford decision as a divorce between the Confrontaticauss
and the hearsay ruleBut seeCommonwealth v. Gonsalves, 833 N.E.2d 549, 572Vi&ss.
2005) (Sosman, J., concurring in part) (statingt theerequisites for excited utterance
exception are incompatible with characteristicst theake a statement testimoniabert.
denied 126 S. Ct. 2982 (2006); State v. Anderson, N@(#200694-CCA-R3-CD, 2005 WL
171441, at *4 (Tenn. Crim. App. Jan. 27, 2005)t{istathat the essential characteristics that
cause a statement to be an excited utterance rémelastatement nontestimoniad)ff'd, 183
S.W.3d 335 (Tenn. 2006)ert. denied127 S. Ct. 47 (2006).
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more accurate formulation is that the statemenbtsestimonial because an excited
utterance made by the declarant through the iimtiatof contact with law
enforcement agents does not bear any similarityrigtrial statements such as
affidavits, custodial examinations or testimony.

Similarly, if the declarant’s purpose in making gtatement is to obtain aid or to
be protected from a dangerous situation, the s&tém not testimonial under this
definition®*®* The courts have declined to characterize a staiems testimonial
when the sole purpose of the statement is to optaitection or to be rescued. Even
if the declarant is partially motivated by the dedio provide evidence for a future
prosecution, such statements still fail to sattbfg definition of testimonial because
the statements are neither the functional equivalem-court testimony nor are they
similar to statements that qualify as the functie@guivalent of in-court testimony.
In addition, excluding these statements from tlas<lof statements that qualify as
“testimonial” allows the police to perform one dfeir essential functions: aiding
those in danger and providing protection to them.

In many situations, statements that are producedrasult of questioning by law
enforcement agents still qualify as excited utteesf’® UnderCrawford, however,
those statements are not admissible against a diefemt trial if they qualify as
testimoniaP*’ The courts’ analysis in these instances is whidtieequestioning was
structured or formal. The precise focus in thesgainces is whether the questioning
is sufficiently analogous to a “police interrogaticsuch that the resulting statement
is testimoniaf*®

The cases do not use the concept of “structuredtigméing” with any degree of
consistency, which makes it difficult to draw sotidnclusions about its meaning. It
is clear that the questioning does not constituteuatodial examination” or “police
interrogation” if the police are asking questioms the very early stage of the
investigation in order to assess the situationdetdrmine exactly what happenéd.

34%5ee supranotes 114-224 and accompanying text. This viewassistent with the
Supreme Court’s decision in Davis v. Washingtor§ $2Ct. 2266, 2273-74 (2006) (declaring
that a statement is nontestimonial when made icdngext of an ongoing emergency).

348seePeople v. Cage, 15 Cal. Rptr. 3d 846, 848-50 (CalApp.), petition for review
granted 99 P.3d 2 (Cal. 2004); Wall v. State, 143 S.\\838, 848 (Tex. App. 2004xff'd,
184 S.W.3d 730 (Tex. Crim. App. 2006).

347E.g., Wall, 143 S.W.3d at 849-51.

34%crawford was unequivocal in its assertion that statememtsyped by the police during
an interrogation are testimonialCrawford, 541 U.S. at 52, 68. Even though the Court in
Crawford declined to adopt a comprehensive definition sefiteonial, it stated that the term
“applies at a minimum to prior testimony at a prefiary hearing, before a grand jury, or at a
former trial; ando police interrogations$ Id. (emphasis added).

Of course, with the Supreme Court’s decisiorDawvis the courts must now discern the
“primary purpose of the interrogation.Davis 126 S. Ct. at 2273-74. It is not entirely clear
whether this will facilitate compliance with theleu Id. at 2283 (Thomas, J., concurring in the
judgment in part and dissenting in part) (arguihgttthe standard iDavis “yields no
predictable results to police officers and proseauattempting to comply with the law”).

34%Cassidy v. State, 149 S.W.3d 712, 714-716 (Tex..R004),cert. denied 544 U.S.
925 (2005);,Cage 15 Cal. Rptr. 3d at 855-57; Fowler v. State, 80H.2d 960, 964 (Ind. Ct.
App. 2004),aff'd, 829 N.E.2d 459 (Ind. 2005)ert. denied126 S. Ct. 2862 (2006); Hammon
v. State, 809 N.E.2d 945, 952 (Ind. Ct. App. 20@dfid, 829 N.E.2d 444 (Ind. 2005)kv'd
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When the police investigation has progressed t@tiet where it has begun to focus
on a suspect, and the questions seek incriminaingence about that particular
suspect, the questioning is sufficiently structutedbe a custodial examination or
interrogation®>

Even if the investigation has begun to focus omspsct about whom the police
are asking questions, statements given in respionsech questions hardly seem to
qualify as the functional equivalent of in-courstimony. The statement at issue in
Crawford was a formal, tape-recorded statement given afptiiee station some
time after the incident itsel® The statement was procured through police
interrogation and bore a similarity to in-courttie®ny in a way that a statement
given at the scene of the incident, or even ahtmpital following the incident, does
not.

The courts that have appli€rawford are in agreement that when a declarant
makes a statement for the purpose of producingeeci against an accused for use
in a possible future prosecution, the statemetgsgmonial®®> The difficulty lies in
moving from this abstract principle to its practiagplication®* Part of the
difficulty is that any statement provided to lawfa@cement agents who are
investigating a criminal incident could presumabé/used in a future prosecution if
the perpetrator is apprehended and brought to tiiakCrawford definition focuses
on whether the declarant reasonably expects thenstat to be used in a future
prosecution. The proposed composite definitionl willeviate some of the
uncertainty in this standard.

If the statement constitutes a formal accusatioa ofiminal act, the statement is
testimonial because the declarant can reasonalggcéexhat it will be used in a
subsequent prosecutidii. Because such formal accusations would likely ifyuak
pretrial statements that bear a close similarityntoourt testimony, the statements

sub nomDavis v. Washingtonl26 S. Ct. 2266 (2006); United States v. Webb, D\¢-339-
04, 2004 WL 2726100 (D.C. Super. Ct. Nov. 9, 2004).

359vall, 143 S.W.3d at 851. There is little dispute atibet difficulty of distinguishing
between testimonial and nontestimonial hearsay mu@dawford SeeDavis v. State, 169
S.W.3d 660, 672 (Tex. App. 200%)f'd, 203 S.W.3d 845 (Tex. Crim. App. 2006).

3Sicrawford, 541 U.S. at 38-39. In addition, the defendawife had receivediiranda
warnings prior to giving the statemenid. at 38. Professor Friedman characterized the fact
pattern inCrawford as one involving “station house testimony.” Frieth,supranote 344, at
6. Moreover, the Washington Court of Appeals ndted Sylvia Crawford made the majority
of her statement in response to questions fronptiee. State v. Crawford, No. 25307-1-l,
2001 WL 850119, at *3 (Wash. Ct. App. July 30, 200Because the questioning of Sylvia
Crawford clearly qualified as “police interrogatjprthe Court in Crawford never had to
address the less obvious forms of such police iactivCommonwealth v. Gonsalves, 833
N.E.2d 549, 564 n.2 (Mass. 2005) (Sosman, J., eonguin part),cert. denied 126 S. Ct.
2982 (2006).

%525ee supranotes 292-340 and accompanying text.

3535ee White v. lllinois, 502 U.S. 346, 364 (1992) ¢fifas, J., concurring in part and
concurring in the judgment) (“Attempts to draw aeli between statements made in
contemplation of legal proceedings and those nomade would entangle the courts in a
multitude of difficulties.”).

%4 opez v. State, 888 So. 2d 693, 698-99 (Fla. MistApp. 2004).
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are testimonial according to the first definitiam Crawford If the declarant has
some special knowledge about the criminal histdryhe alleged perpetratét, or
accuses the alleged perpetrator of a particulagljoss or violent crimé&® the
statement is more likely to be characterized asntesial. As the cases illustrate,
the focus on the declarant’s subjective expectationmaking the statement may
lead to results that are not entirely consistenthwtihe specific holding of
Crawford®¥’

B. Second Definition: Extrajudicial Statement$-ormalized Testimonial Materials

The Crawford Court took the second definition of testimonialtstaent directly
from Justice Thomas'’s concurring opinionWhite v. 1llinois®*® The Court defined
these materials as “‘extrajudicial statements contained in formalized testimonial
materials, such as affidavits, depositions, préstimony, or confessions®*® This
definition is strikingly similar to the first paxf the initial definition set forth in
Crawford The emphasis is on the formalized nature ofithéerials. Therefore, the
analysis of the factors under the first part of ithidal definition would also apply
here. In addition, statements in the formalizedemals described in the second
definition are unlikely to qualify as excited utieces.

C. Third Definition: Reasonable Belief that StagenWill be Used at Trial

The final, and perhaps most general, definitiontastimonial fromCrawford
would include “statements that were made underueirstances which would lead
an objective witness reasonably to believe thatstaéement would be available for
use at a later trial.*®° This definition is similar to the last portion diie first
definition from Crawford which talks about “pretrial statements that deshts
would reasonably expect to be used” in a futurespcution’® The difference is
that the first definition talks about the declarmrgxpectation of the use of the
statement at trial. The third definition states #tandard in terms of an “objective
witness.” It goes beyond the beliefs and expemtatof the particular declarant and
establishes an objective stand#rd.

%5State v. Powers, 99 P.3d 1262, 1264-66 (Wash. Gi. A004).
%%people v. Ruiz, No. B169642, 2004 WL 2383676 (Cal App. 2004).

%™ This inconsistency may explain why the Court Davis articulated an objective
standard for evaluating the circumstances surragndhe police interrogation and the
resulting statementsSeeDavis v. Washington, 126 S. Ct. 2266, 2273-74 @00

3&WVhite 502 U.S. at 365 (Thomas, J., concurring in pagdt@ncurring in the judgment).

3%Crawford v. Washington, 541 U.S. 36, 51-52 (20G#)oting White 502 U.S. at 365
(Thomas, J., concurring in part and concurrindhijudgment)).

%%4. at 52 (quoting Brief for National Association ofi@inal Defense Lawyers et al. as
Amici Curiae Supporting Petitionesupranote 16, at 3).

384d. at 51 (quoting Brief of Petitionesupranote 14, at 23). The Court Davistook the
objective standard one step further, stating iteinms of the circumstances involved in the
police interrogation and the resulting statements ot in terms of the declaranBeeDavis
126 S. Ct. at 2273-74.

%625eeUnited States v. Hinton, 423 F.3d 355, 359-60 ¢3d 2005) (reiterating that the
objective standard contemplates a reasonable persba declarant’s position); Wall v. State,
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Moreover, this third definition is primarily respsible for the inconsistent results
in the cases. One of the important factors inapglication of this definition is the
status of the person to whom the statement was .fAadealso provides the lower
courts applyingCrawford with a level of discretion that perhaps the Sumreébourt
did not contemplate when it decid€dawford®*

Statements made to law enforcement agents for uhgope of obtaining aid or
protection are not testimonial under this defimtioUnder this objective standard,
such statements would not be available for usdateatrial because their purpose is
to neutralize a dangerous situation. Statementdenad the police station or in a
similar investigative environment, especially whaade in response to structured
police questioning, are testimonial. Such statdmeme testimonial even if they
qualify as excited utterances under state evidenigav because an objective witness
would expect the statements to be available farlase at trial. Even though this
standard is phrased in terms of an “objective vasie a particular declarant’s
knowledge that a statement will be used in a fupuiosecution is a factor to consider
in the determination of whether the statementstirteonial®®

D. Composite Definition

A final, composite definition of testimonial, wticwould be based on the
formulations in theCrawford decision and refined through an examination of the
cases dealing with excited utterances, would reddlws:

Testimonial evidence means

(a) Ex partein-court testimony, including prior testimony cugi a
court proceeding such as a preliminary hearingadyjary proceeding,
motion hearing or trial;

(b) statements set forth in sworn affidavits;
(c) statements set forth in depositions;

(d) statements that constitute formal confessions;

184 S.W.3d 730, 742-43 (Tex. Crim. App. 2006) (tj&]legal ruling of whether a statement is
testimonial underCrawford is determined by the standard of an objectivelgsomable
declarant standing in the shoes of the actual ceul4).

3635eelopez v. State, 888 So. 2d 693, 699-700 (Fla.. st App. 2004) (holding that a
statement to a friend or family member is not midehe purpose of accusing someone in the
same way as a statement to a person of authority).

384SeeUnited States v. Brito, 427 F.3d 53, 67 (1st @D05) (Howard, J., concurring in
part and concurring in judgment) (“Many courts hagsolved [the] uncertainty [created by
Crawford by seizing on the most general formulation [ofti®onial, which is the third
definition], and applying it, without sufficienttehtion toCrawford’s textual and historical
rationale.”),cert. denied 126 S. Ct. 2983 (2006); People v. Cage, 15 Cpir. Bd 846, 855
(Cal. Ct. App.) (holding narrowly that despite thrdifferent definitions set out i@rawford,
statements made in response to police interrogadi@n testimonial) petition for review
granted 99 P.3d 2 (Cal. 2004).

385%SeePeople v. Watson, No. 7715/90, 2004 WL 25671241&t(N.Y. Sup. Ct. Nov. 8,
2004) (finding that interrogation occurs where deat is aware that law enforcement agent’s
purpose in asking questions is to gather infornmattioaid in suspect’s prosecution).
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(e) other pretrial statements that are substéntsinilar to those
items listed in subsections (a)-(d) that:

(i) are provided in response to questions from &viorcement
agents when the agents have thoroughly assessidatios or
incident and have begun to focus their investigatio a particular
suspect or suspects;

(i) are provided in response to questions from Enforcement
agents when such questions are detailed, structiwemhal and
logically organized in a way that seeks specifitgriminating
evidence about a suspect or suspects;

(i) are provided in response to questions frommeone other
than a law enforcement agent when the questiosiegnducted in
the presence of a law enforcement agent, at theesbeand
direction of a law enforcement agent, or by a persirectly
associated with the government’s investigation, drab the
characteristics of the questions in subsectiorii)e)¢

(iv) formally accuse a suspect of a specific crimben the
declarant has some particular knowledge of the estispr the
nature of the crime.

Subsection (e) of this definition incorporates tbacept of “statements that were
made under circumstances which would lead an dbgatitness reasonably to
believe that the statement would be available er at a later trial.” It sets forth the
general standard with a level of specificity thal make the standard more readily
applicable to new fact situations involving excitettierances. As illustrated by the
cases, the general standard is unpredictable dfidullito apply. The Court in
Crawford abandoned thRobertstest for the same reason. Subsection (e) atteimpts
specify the “circumstances” that would cause aestent to qualify as testimonial,
and most of the situations in subsection (e) araration of police interrogatioff®

An analysis of whether a particular manner of goesig by law enforcement
agents constitutes a custodial examination or riog@tion must begin with the
Crawford case itself. Sylvia Crawford’'s statement to tlodige was not an excited
utterance, but it is the appropriate starting ponta determination of the limitations
on questioning by law enforcement agents. The mamwhich Sylvia Crawford
provided her statement to the police was compledifierent from a situation in
which the declarant makes a statement at the sifeareincident to law enforcement
agents, even if that statement is made in respionseme degree of questionittg.

%6seeAndrew King-Ries, Crawford v. Washingtohhe End of Victimless Prosecution?
28 FATTLE U. L. Rev. 301, 321-22 (2005) (“At a minimum, . . . the Camitation Clause
appears to apply to statements knowingly made ticgpan response to police-initiated
guestions seeking incriminating information.”).

38’SeeRobert William BestTo be or Not to be Testimonial? That is the Qoesti2004
Developments in the Sixth Amendmeémmy LAw., Apr. 2005, at 65, 79. (“Whatever else can
be said about th€rawford opinion, the issue of Sylvia's statement givenimyra police
interrogation was the issue of the case; everytrelsgg the Court addressed served as
background for the question before it.”).
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It is more likely that an excited utterance willphtate Crawford under one of
the situations in subsection (e) of the definitich statement that meets the standard
in subsection (e) of the definition must still bsubstantially similar” to the
formalized materials listed in subsections (a)#ddrder to qualify as a testimonial
statement. Establishing a direct link betweenstiement in subsection (e) and the
specific examples of formalized materials in suliees (a)-(d) will provide courts
with more guidance in their application of tBeawford decision®

Moreover, this connection finds support in hewford decision. After setting
out the various formulations of testimonial statetseethe Court stated that “[t]hese
formulations all share a common nucleus and thefinelethe [Confrontation]
Clause’s coverage at various levels of abstractoound it.**° Perhaps the
“common nucleus” was that the statement must corgadegree of formality or
structure similar to those listed by the Court, &mel belief in its availability for use
at a later trial was simply a “level of abstractiaround” this requirement. The
formulation in subsection (e) of the composite wigbin transforms the abstract
notion of “belief in availability for use at a laté&ial” into readily identifiable and
specific examples. An excited utterance that failsatisfy one of the formulations
in subsection (e) is unlikely to qualify as a testnial statement. Thus, its
admissibility at trial would be determined accoglto state evidentiary law.

Prior to the Supreme Court’'s decision Davis lower courts tested the
parameters of the third definition fro@rawford In such cases, courts examined the
level of accuracy and precision in the declaraatsusation and the seriousness of
the crime. A victim who simply points out the petmtor to the police upon their
arrival on the scene (That's the man who hit ma)nca be said to have met the
standard in subsection (e) of the definition. sltriost likely that the victim is either
initiating the contact, seeking protection or botim addition, a victim or witness
who provides information to the police in respotsegeneral, informal questions
(What's going on here? or What happened?) is rmtiging testimonial evidence in
accordance with subsection ¢&). The focus under this definition must be on the
statement’s nature and purpose and not on therdatkemotional stat&!

Similarly, a declarant who provides a statementh® police in response to
formal and direct questioning is more likely to guce a statement that meets the
standard in subsection (e). The circumstance®wsnding such a statement would
lead an objective witness reasonably to believettimstatement would be available
for use at a subsequent criminal prosecution. Téishe point at which state
evidentiary law and the Confrontation Clause paysv The statement may qualify

385eeCommonwealth v. Gonsalves, 833 N.E.2d 549, 57QM4ss. 2005) (Sosman, J.,
concurring in part) (emphasizing the importanceadiculating a definition of “testimonial”
that harmonizes all three formulations fr@rawford), cert. denied126 S. Ct. 2982 (2006).

36%Crawford v. Washington, 541 U.S. 36, 52 (2004).

87%See, e.g Anderson v. State, 111 P.3d 350, 351, 353-54gd Ct. App. 2005)%ert.
granted 126 S. Ct. 2983 (2006) (vacating judgment andaredng case to the Court of
Appeals of Alaska for further consideration in lighf Davis); United States v. Webb, No.
DV-339-04, 2004 WL 2726100, at *3-5 (D.C. Super. Bov. 9, 2004).See also supraote
88.

7Y opez v. State, 888 So. 2d 693, 699 (Fla. DistApp. 2004).
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as an excited utterance, but as a testimonialrstatt it can be admitted at trial only
if the defendant has had an opportunity to crossvine the stateme#t

It is clear that theCrawford decision presents new challenges in the area of
domestic violence crimes because the prosecutiosuchi cases relies heavily on
statements made at the scene to law enforcemehoriigts and in 911 calfg®
Placing the emphasis on the statement itself abh@maevhether the person to whom
it was made is a government agent has the poteatedpand the class of statements
that will be inadmissible und&rawford

One of the unresolved issuesGnmawfordis “whether statements must be elicited
by questions from a government agent to be tesimhan whether questioning by
private individuals or interrogators working foriate groups can also qualify’*
Under the appropriate circumstances, a statemede @ a private citizen would
lead an objective witness reasonably to believettimstatement would be available
for use at a subsequent criminal prosecutidriThe standard in subsection (e)(iii) of
the definition contemplates such circumstancesadteanpts to bring some clarity to
this point. On the other hand, the absence of morent officials from the
interaction negates the potential for abuse thatemed the Court iGrawford®"

It is important to be cognizant of two other aspedit theCrawford decision in
this context. The first is the statement in thgarity opinion that “[a]n accuser who
makes a formal statement to government officergsbesstimony in a sense that a
person who makes a casual remark to an acquaintioes not*’ On the other
hand, the cases illustrate that accusers sometimedee formal statements to
acquaintancé® and casual remarks to government officéts.The lower courts

372See, e.g State v. Siler, 843 N.E.2d 863, 868 (Ohio CtpAR005) (finding statement
both an admissible excited utterance under Ohicalasvan inadmissible testimonial statement
underCrawford), appeal allowed847 N.E.2d 5 (Ohio 2006).

873%SeeJarossupranote 245, at 1000-03; King-Riesjpranote 366, at 305, 318; Lininger,
supra note 61, at 768-83, 816; Donna D. Bloom, Commébtter Excitement” About
Nothing: Why Domestic Violence Evidence-Based déaation Will SurviveCrawford v.
Washington, 36 § MARY’sL.J. 717 (2005); Celeste E. Byrom, Notéie Use of the Excited
Utterance Hearsay Exception in the Prosecution ofrstic Violence Cases aft€rawford
v. Washington, 24 B/. Limic. 409 (2005).

Both of the cases before the Supreme Coubtawiswere domestic violence cases. Davis
v. Washington, 126 S. Ct. 2266, 2279-80 (2006)e fidspondents in those cases, the states of
Washington and Indiana, argued that such casesiifegfjgreater flexibility in the use of
testimonial evidence.” Id. at 2279. The Court acknowledged that victims ofndstic
violence are particularly susceptible to intimidatior coercion and that they often decline to
testify at trial. Id. at 2279-80. The constitutional guarantees, howeweist still be the
primary concern.ld. at 2280.

$""Mosteller,supranote 328, at 518. The issue remains unresol@edDavis 126 S. Ct.
at 2274 n.2 (“[Olur holding today makes it unneeegsto consider whether and when
statements made to someone other than law enfontqgrassonnel are ‘testimonial.™).

$%See supraote 328.
S7eCrawford v. Washington, 541 U.S. 36, 56 n.7 (2004).
379d. at 51.

378%See In reE.H., 823 N.E.2d 1029, 1031-32, 1034-37 (Ill. Ag}. 2005),petition for
appeal allowed833 N.E.2d 2 (lll. 2005).
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need guidance on whether the admission of suclenseatts against defendants
violates their rights under the Confrontation CE&if8 Subsection (e) of the
composite definition provides this guidance.

The second aspect of the decision is the concepnessed by Chief Justice
Rehnquist in his concurring opinion that “any cifisation of statements as
testimonial beyond that of sworn affidavits and afions will be somewhat
arbitrary.”®®* Certainly sworn affidavits and depositions aret pathe core class of
testimonial statements. A classification of othttements as testimonial, including
certain excited utterances, need not be arbitréfryhe basis of that classification is
an objective belief in that statement’s availabifiir use at a later trial, the statement
must be in a format that is substantially simitaatsworn affidavit or deposition and
must meet one of the standards set forth in suiose() of the proposed composite
definition. In this way, the appropriate balanc# fae struck between an accused’s
rights under the Confrontation Clause and the gawent’s ability to prosecute its
cases.

Application of the proposed composite definition ulkb be consistent with
Crawford The definition must be slightly altered, howevir light of the Davis
decision. The most significant difference afdavisis that the statements described
in subsection (e) of the definition need not beb&antially similar” to the
statements listed in subsections (a)-(d). Astilated byHammon v. Indianathe
companion case t®avis v. Washingtgnthe statement can qualify as testimonial

8%SeeUnited States v. Webb, No. DV-339-04, 2004 WL 275 1at *1-3 (D.C. Super.
Ct. Nov. 9, 2004); Fowler v. State, 809 N.E.2d 9864 (Ind. Ct. App. 2004)aff'd, 829
N.E.2d 459 (Ind. 2005}ert. denied126 S. Ct. 2862 (2006).

%805eeFriedmansupranote 344, at 9 (stating that participation by goweent officials is
not the essence of what makes a statement testfoni

8iCrawford, 541 U.S. at 71 (Rehnquist, C.J., concurring)is Mew is reflected in three
United States Circuit Court decisions issued afieawford involving hearsay exceptions
other than excited utterances in which the couetd that statements, which did not involve
police or government agents, were not testimor$&eEvans v. Luebbers, 371 F.3d 438, 444-
45 (8th Cir. 2004) (finding victim’s statements itamerous witnesses prior to the victim’s
murder by her husband not to fit the definitior‘tetimonial” underCrawford), cert. denied
543 U.S. 1067 (2005); Horton v. Allen, 370 F.3d 83;84 (1st Cir. 2004) (declining to find
as testimonial statements to a third party witnesade by person who had accompanied
accused on the day of murder, that accused neededynand that victim had refused to give
him drugs on credit)cert. denied 543 U.S. 1093 (2005); United States v. Manfre8 863d
832, 837-38, 838 n.1 (8th Cir. 2004) (testimonyvimtim’'s half brother regarding victim’s
statements to him implicating the defendant prgpadmitted because statements were “not
the kind of memorialized, judicial-process-createdience of whiclCrawford speaks”).

One case that admitted a testimonial statementPeaple v. Ko, 789 N.Y.S.2d 43 (N.Y.
App. Div. 2005), cert. denied 126 S. Ct. 1051 (2006). At trial, a detective owhad
investigated the murder testified to statementsentgdthe defendant’s girlfriend about bloody
clothing found at the murder scenkl. at 44. Even though the statements were testirhonia
they were not barred b@rawford because the defendant opened the door to the sidmisf
the entire statement concerning clothing founchatrhurder sceneld. at 44-45. The court
was concerned that “[a] contrary holding would wila defendant to mislead the jury by
selectively revealing only those details of a testiial statement that are potentially helpful to
the defense, while concealing from the jury othetads that would tend to explain the
portions introduced and place them in contexd” at 45.
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even if it is made at the scene of the inciderdlfitsaas long as it is made after the
incident is ovet? “at some remove in time from the dang&?.” Subsections (e)(ii)
and (e)(iv) of the definition remain unchanged hseathey morelearly qualifyas
testimonial statements aftddavis Subsection (e)(iii) remains unchanged and
unresolved, but it seems that the Supreme Courhdsing in the direction of
classifying such statements as testimonial.

V. CONCLUSION

Crawford established a new standard for the admissionstifienial statements
by a witness who is not present at trial. It oubsd the standard i®@hio v. Roberts
which examined whether the statement bore adequpdiga of reliability, because
the standard ifRobertsprovided inadequate protection for defendantdtsgunder
the Confrontation Clause.

An understanding o€rawfords effect on the admissibility of excited utterances
requires an understanding of which statementtagvford Court meant to include
in its definition of “testimonial statement.” Raththan focusing exclusively on
whether the recipient of the statement is a govemrofficer or private citizen, the
analysis must focus on whether the statement noeetof the standards set forth in
subsection (e) of the proposed composite definiti&@ven if the statement satisfies
one of the standards, however, the statement nazstdn appreciable similarity to
formalized materials such as affidavits and defmst This analysis is consistent
with the Supreme Court’s statementGrawford that all formulations of testimonial
statements “share a common nucletis.”

If the declarant initiates contact with law enfar@nt agents to seek aid or
protection, the statement is not testimonial. hére is some degree of formal or
structured questioning to procure the statememn ti is testimonial even if it
qualifies as an excited utterance. If the questigpnmeets the standard, the
guestioner need not necessarily be a law enforceagamt. The questioning need
only be conducted at the behest or in the presehadaw enforcement agent.

In Davis v. Washingtarthe Supreme Court clarified its decisionGrawford v.
Washington The degree of formality or structure in the diogéng is no longer the
primary consideration in determining whether thepmnses to those questions
constitute testimonial statements. Rather, thadseems to be on the timing of the
guestioning and whether it takes place at a poémaved in time from the
threatening situation that gave rise to it.

Both federal and states courts will continue toedey and interpret the Supreme
Court’s rulings inCrawford andDavis It remains to be seen whether the “primary
purpose® test fromDavis will produce consistent results, or results treduire
further clarification.

%82Davis v. Washington, 126 S. Ct. 2266, 2278-79 (2006
383d. at 2279.

384Crawford, 541 U.S. at 52.

%8%Davis, 126 S. Ct. at 2273-74.



